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INDIGENOUS RIGHTS AND THE VOICE

What are Indigenous rights?

Indigenous peoples around the world have unique rights as the Traditional
Owners and original Custodians of lands that have been colonised.

These individual and collective Indigenous rights are set out in the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).
UNDRIP establishes a universal framework of minimum standards for the
survival, dignity and well-being of Indigenous peoples around the world.

UNDRIP sets out how universal human rights and fundamental freedoms
apply to the distinct experiences of Indigenous peoples across the world. It
includes the rights of Indigenous peoples to:

o Self-determination: the right to shape their own lives, including
their economic, social, cultural, and political futures (Article 3). This is
a central right of UNDRIP, and all other Indigenous rights in the
Declaration help to achieve self-determination. Learn more about
this in the ‘self-determination and Indigenous peoples’ section of the
Voice referendum resource Kit.

e Autonomy and self-government: the right to decide how to
develop politically, economically, and socially (Article 4).

e Indigenous decision-making institutions: the right to maintain
and strengthen their distinct political, legal, economic, social, and
cultural institutions (Article 5).

e Culture: the right to practise and revitalise their cultural traditions
and customs, including to maintain, protect and develop the past,
present and future manifestations of their cultures (Article 11).

e Language: the right to establish and control their educational
systems and institutions providing education in their own languages,
in @ manner appropriate to their cultural methods of teaching and
learning (Article 14).

o Participation and representation: the right to participate in
decision-making in matters that affect their rights, and through
representatives they choose (Article 18).
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https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/self-determination-and-indigenous
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/self-determination-and-indigenous

e Consultation with government: the right to be consulted through
their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing
legislative or administrative measures that may affect them (Article
19).

o Determining future priorities: the right to be actively involved in
developing and determining health, housing and other economic
and social programs affecting them (Article 23).

e Land: the right to legal recognition and protection of the lands,
territories, waters, coastal seas, and resources that they have
traditionally owned or occupied (Article 26).

UNDRIP specifically requires that Governments around the world ‘in
consultation and cooperation with Indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends
of this Declaration’. Australia endorsed UNDRIP in 2009.

While Australia has long acknowledged the importance of Indigenous
rights both in Australia and in international processes, our national
government has not yet put in place legal protections for all of the
Indigenous rights referred to in the UNDRIP and has therefore not yet fully
implemented the requirements of the Declaration.

The 2023 referendum is asking the Australian people whether they agree
to establishing an Indigenous Voice to Parliament as a potential way to

make these rights a reality.

Please see the Commission’s community guide to UNDRIP.

How are Indigenous rights different from human rights for
everyone?

Everyone is entitled to the full realisation and protection of human rights
as set out in international human rights treaties. This applies to Indigenous
peoples and non-Indigenous people alike. Foundational among these
human rights principles, and captured in Article 7 of the Universal
Declaration of Human Rights, is the right to be treated equally before the
law and to non-discrimination.

While this may sound simple, ensuring that people are treated equally has
proven a challenge the world over.
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https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/community-guide-un
https://www.un.org/en/about-us/universal-declaration-of-human-rights#:~:text=All%20are%20equal%20before%20the,any%20incitement%20to%20such%20discrimination.
https://www.un.org/en/about-us/universal-declaration-of-human-rights#:~:text=All%20are%20equal%20before%20the,any%20incitement%20to%20such%20discrimination.

For this reason, many governments in the world have also agreed to
human rights treaties for particular groups of people that set out how
universal human rights standards apply to them. This is to ensure that
everyone can fully enjoy their human rights - as women, as children, on
the basis of their race, as persons with disability and as Indigenous
peoples, for example.

Human rights principles that relate to Indigenous peoples (or Indigenous
rights) set out minimum standards to ensure that Indigenous peoples can
equally enjoy human rights alongside everyone else.

History shows that Indigenous peoples around the world have not equally
enjoyed human rights." The UNDRIP acknowledges that recognising the
distinct cultural characteristics of Indigenous peoples and the impact of
their historical treatment is critical if we are to achieve equal enjoyment of
human rights between Indigenous and non-Indigenous peoples.

Indigenous rights are not additional or special rights for Indigenous
peoples. Instead, they show what factors should be recognised so that
universal human rights standards can be fully realised for Indigenous
peoples. As an example, UNDRIP sets out the importance of recognising
Indigenous cultures and languages so that Indigenous peoples can equally
enjoy the right to education.

What is the Indigenous Voice to Parliament?

The Indigenous Voice to Parliament is a proposal within the Uluru
Statement from the Heart, an invitation shared with the Australian people
in 2017. The Statement calls for three key pillars of significant substantive
reform to help realise Indigenous rights: Voice, Treaty, and Truth.

The Statement's first call to action is for a constitutionally enshrined
Indigenous Voice to Parliament, to give Aboriginal and Torres Strait
Islander peoples a say on laws and policies that affect them. Learn about
the significance of constitutional change in the ‘referendums and
constitutional recognition’ section of the Voice referendum resource Kkit.

The Voice referendum is seeking substantive reform by guaranteeing First
Nations recognition in the Constitution, through a mechanism for
participation. If the referendum is successful, the Voice will be able to make
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https://www.un.org/development/desa/indigenouspeoples/publications/martinez-cobo-study.html
https://www.un.org/development/desa/indigenouspeoples/publications/martinez-cobo-study.html
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/uluru-statement-heart
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/uluru-statement-heart
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/symbolic-change-or-substantive-reform
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/symbolic-change-or-substantive-reform
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/referendums-and-constitutional-change
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/referendums-and-constitutional-change

representations and provide advice to Parliament and the Executive on
matters that affect Aboriginal and Torres Strait Islander peoples. As a
representative structure, the Voice could also enable informed decision-
making through the lived experience and expertise of Indigenous peoples
across Australia.

Read the Uluru Statement from the Heart in full.

How could the Voice to Parliament support the realisation
of Indigenous rights?

Central to the achievement of all human rights for Indigenous peoples is
the right to participate in decisions that affect them, and to be represented
by their own freely chosen representatives (Article 18 UNDRIP).

Through UNDRIP, governments have committed to consult and cooperate
in good faith with Indigenous peoples through their own representative
institutions before adopting laws or decisions that affect them (Article 19
UNDRIP).

The Voice proposes a mechanism that addresses both of these elements -
a process for Indigenous peoples’ participation in decision making, and a
mechanism for governments to consult with Indigenous peoples.

Enshrining the Voice in the Australian Constitution makes the Voice an
ongoing mechanism for this participation and consultation.

Some opposition to the Voice proposal has related to its inclusion in the
Constitution, and a view that an Indigenous representative mechanism
does not need to be constitutionally enshrined.

Those who support the Uluru Statement have stated that including a Voice
in the Constitution would prevent this Indigenous representative structure
from being disbanded by government, as has occurred in the past.

The Voice could also promote the realisation of other human rights for
Indigenous peoples, including to ensure the full realisation of rights to
health, education, housing and the protection of Indigenous cultures.
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https://voice.gov.au/about-voice/uluru-statement
https://antar.org.au/wp-content/uploads/2023/06/Voice-A-History-of-Representation-Factsheet.pdf

How do other countries acknowledge Indigenous rights?

Other countries that have been colonised use First Nations representative
mechanisms to support the realisation of Indigenous rights, as defined by
UNDRIP.

Constitutional recognition of Indigenous peoples internationally occurs in a
variety of ways, including the protection and promotion of Indigenous
cultures, land titles and political representation. For example:

- In Aotearoa/New Zealand, Te Tiriti o Waitangi (the Treaty of
Waitangi) recognises Maori sovereignty, and was signed by Maori
Chiefs and the British Crown in 1840." While the Treaty itself is not
enshrined in legislation, its principles have been given legal
recognition through a series of court cases and legislative measures,
such as the 1975 Treaty of Waitangi Act, which established the
Waitangi Tribunal.V The 1867 Maori Representation Act guaranteed
Maori seats in Parliament that are separate from the general
electoral system and are reserved exclusively for Maori
representation.’ Representatives are elected by Maori voters to sit
alongside other MPs in the New Zealand Parliament. Further, the
2002 Local Government Act requires councils to consult with Maori
on issues that may affect their rights and interests." This
consultation process allows for meaningful participation and input
from Maori in policy and decision-making, particularly regarding
resource management, cultural heritage, and land rights.

- In Norway, the Sami Parliament was established through a 1987
amendment to the Constitution - the Sami Act - as a representative
body to enable Indigenous Sami people to actively participate in
political decision-making."! The Sdmi Parliament has 39 members
who are elected every four years by Sdmi voters in Norway."" The
Sami Parliament has the power to make recommendations on issues
affecting the Sami people, including cultural preservation, land
rights, and natural resource management. Norway has also
implemented co-management arrangements which ensure Sami
perspectives and traditional knowledge are considered in decision-
making related to natural resources and protected areas.”
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https://newzealandwars.co.nz/land-wars/causes/treaty-waitangi/
https://newzealandwars.co.nz/land-wars/causes/treaty-waitangi/
https://www.waitangitribunal.govt.nz/about/
https://www.parliament.nz/mi/pb/research-papers/document/00PLLawRP03141/origins-of-the-m%C4%81ori-seats
https://nzhistory.govt.nz/politics/maori-and-the-vote/twentieth-century
https://nzhistory.govt.nz/politics/maori-and-the-vote/twentieth-century
https://www.legislation.govt.nz/act/public/2002/0084/latest/versions.aspx
https://www.regjeringen.no/en/dokumenter/the-sami-act-/id449701/
https://sametinget.no/about-the-sami-parliament/
https://www.jstor.org/stable/26522934

- Bolivia was the first country in the world to incorporate UNDRIP into
domestic law and later, its Constitution.* The Constitution, adopted
in 2009, goes further than any previous legislation in Bolivia in
securing rights and freedoms for the nation’s Indigenous peoples.
Article 30 of the Constitution establishes the right to participation
and prior consultation for Indigenous peoples in decisions that may
affect their territories, natural resources, or cultural heritage. The
Bolivian Plurinational Legislative Assembly, established in 2009,
includes seven reserved seats for Indigenous people, who are
elected by Indigenous customary law (usos y constumbres). This
mechanism ensures that Indigenous peoples have a direct say in the
country's political decision-making processes.

The referendum question wording states that the Voice ‘may make
representations’ to the Parliament and Executive Government. Since there
is no legal requirement that the government must listen to, or act on, what
it is advised by the Voice, the proposal is more limited in scope when
compared to international examples of Indigenous participation in
decision-making.

The principles of the Voice include that its members will be 'selected by
Aboriginal and Torres Strait Islander communities, not appointed by the
Executive Government'. This is similar to examples of Indigenous
representation in Aotearoa/New Zealand, Norway and Bolivia, where
Indigenous peoples elect their own representatives.

In contrast to international examples, the proposal for the Indigenous
Voice to Parliament is not seeking a separate, parallel Indigenous
parliament or representation in the Australian Parliament. Rather, itis a
proposal for a representative mechanism that can provide
recommendations to Parliament on issues that affect Indigenous peoples
and communities.

Learn more about international examples of Indigenous
representation

Examples detailed in the section above are included for reference, not as
an endorsement of any particular model, including that which is currently
proposed in Australia.
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https://www.constituteproject.org/constitution/Bolivia_2009.pdf
https://data.ipu.org/content/bolivia-plurinational-state?chamber_id=13344
https://en.wikipedia.org/wiki/Usos_y_costumbres#:~:text=Usos%20y%20costumbres%20(%22customs%20and,degrees%20of%20acceptance%20and%20formality.

If you are interested to learn more about the international examples, and
associated issues, we encourage you to explore the further reading list in
the appendix at the end of the Voice referendum resource kit.



https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/voice-referendum-understanding
https://humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/voice-referendum-understanding

ABOUT THE ARTIST

Paul Bong (aka Bindur Bullin), is

a descendant of the Yidinji tribe
who occupied the fertile rainforest
lands from Cairns in the north to
Babinda in the south and west
into the Atherton Tablelands. His
ancestral history is rooted in this
region. Paul's father George was
forced to reject the traditional
ways and to assimilate into white society. This broke the
continuity of Paul’s culture, language and heritage from
being passed down through the generations.

Paul's grandmother spoke Yidiny and taught him stories and
legends about the rainforest - its bush food, animals, young
warriors and special places. These stories are the inspiration
for many of his works. Paul’s work reflects the stories

and culture that was lost to European settlement. Bong
incorporates traditional designs with modern techniques,
with each design having its own spiritual meaning.
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https://social.desa.un.org/issues/indigenous-peoples/united-nations-declaration-on-the-rights-of-indigenous-peoples
https://www.un.org/development/desa/indigenouspeoples/publications/martinez-cobo-study.html
https://www.un.org/development/desa/indigenouspeoples/publications/martinez-cobo-study.html
https://newzealandwars.co.nz/land-wars/causes/treaty-waitangi/
https://www.waitangitribunal.govt.nz/about/
https://nzhistory.govt.nz/politics/maori-and-the-vote/setting-up-seats
https://www.legislation.govt.nz/act/public/2002/0084/latest/versions.aspx
https://www.regjeringen.no/en/dokumenter/the-sami-act-/id449701/
https://sametinget.no/about-the-sami-parliament/
https://www.jstor.org/stable/26522934
https://www.jstor.org/stable/26522934
https://www.jstor.org/stable/resrep05242.14
https://www.constituteproject.org/constitution/Bolivia_2009.pdf

