Appendix 4

An overview of the right to the highest attainable
standard of health

This Appendix sets out the key characteristics of the right to health.

The most comprehensive statement of this right is Article 12 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR)." Article 12 states:

1.

2.

The States Parties to the present Covenant recognize the right of everyone
to the enjoyment of the highest attainable standard of physical and mental
health.

The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for:

(@) The provision for the reduction of the stillbirth-rate and of infant mortality
and for the healthy development of the child;

5

The improvement of all aspects of environmental and industrial hygiene;

—
n
—

The prevention, treatment and control of epidemic, endemic, occupational
and other diseases;

(d

The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

Article 24 of the International Convention on the Rights of the Child (CROC) also
identifies specific aspects of the right to health as it applies to children and their
development. It states:

1.

2.

States Parties recognize the right of the child to the enjoy-ment of the highest
attainable standard of health and to facilities for the treatment of illness and
rehabilitation of health. States Parties shall strive to ensure that no child is
deprived of his or her right of access to such health care services.

States Parties shall pursue full implementation of this right and, in particular,

shall take appropriate measures:

(@) To diminish infant and child mortality;

(b) Toensure the provision of necessary medical assistance and health care to
all children with emphasis on the development of primary health care;

(c) To combat disease and malnutrition, including within the framework of
primary health care, through, inter alia, the application of readily available
technology and through the provision of adequate nutritious foods and

See also: Article 25 (1) of the Universal Declaration of Human Rights (UDHR); Article 24 of the

Convention on the Rights of the Child (CRC); Article 12 of the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW); and Article 5 (e) (iv) of the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD).
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clean drinking-water, taking into consideration the dangers and risks of
environmental pollution;

(d

(e) To ensure that all segments of society, in particular parents and children,
are informed, have access to education and are supported in the use
of basic knowledge of child health and nutrition, the advantages of
breastfeeding, hygiene and environmental sanitation and the prevention
of accidents;

To ensure appropriate pre-natal and post-natal health care for mothers;

(f) To develop preventive health care, guidance for parents and family
planning education and services...

What follows is an extract from General Comment 14 of the United Nations
Committee on Economic, Social and Cultural Rights? on the right to health.

Extract — General Comment on the right to enjoyment of the
highest attainable standard of health’

2.The International Covenant on Economic, Social and Cultural Rights provides
the most comprehensive article on the right to health in international human
rights law. In accordance with article 12.1 of the Covenant, States parties
recognize “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health’, while article 12.2 enumerates, by way of
illustration, a number of “steps to be taken by the States parties ... to achieve the
full realization of this right”.

Part 1: Normative content of Article 12

8.Theright to health is not to be understood as a right to be healthy. The right to
health contains both freedoms and entitlements. The freedoms include the right
to control one’s health and body, including sexual and reproductive freedom,
and the right to be free from interference, such as the right to be free from
torture, non-consensual medical treatment and experimentation. By contrast,
the entitlements include the right to a system of health protection which
provides equality of opportunity for people to enjoy the highest attainable level
of health.

2 The Committee on Economic, Social and Cultural Rights (CESCR) is the body of independent
experts that monitors implementation of the ICESCR by its States parties. The Committee also
publishes its interpretation of the provisions of the Covenant, known as general comments.
Note also the following related general comments and recommendations of other human rights
treaty committees: Committee on the Rights of the Child, General Comment No. 3 on HIV/AIDS
and the rights of the child; Committee on the Rights of the Child, General Comment No. 4 on
adolescent health and development; and Committee on the Elimination of Discrimination against
Women, General recommendation No. 24 (1999) on women and health.

3 United Nations Committee on Economic, Social and Cultural Rights, General comment 14
(2000): The right to the highest attainable standard of health (article 12 of the International
Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/2000/4, 11 August 2000. The
full document, including references, is online at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/
40d009901358b0e2c1256915005090be?Opendocument. The paragraph numbers in the extract
reflect those in the General Comment.
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9. The notion of “the highest attainable standard of health” in article 12.1 takes
into account both the individual’s biological and socio-economic preconditions
and a State’s available resources. There are a number of aspects which cannot
be addressed solely within the relationship between States and individuals; in
particular, good health cannot be ensured by a State, nor can States provide
protection against every possible cause of human ill health... Consequently,
the right to health must be understood as a right to the enjoyment of a variety
of facilities, goods, services and conditions necessary for the realization of the
highest attainable standard of health.

11. The Committee interprets the right to health, as defined in article 12.1, as
an inclusive right extending not only to timely and appropriate health care but
also to the underlying determinants of health, such as access to safe and potable
water and adequate sanitation, an adequate supply of safe food, nutrition and
housing, healthy occupational and environmental conditions, and access to
health-related education and information, including on sexual and reproductive
health. A further important aspect is the participation of the population in all
health-related decision-making at the community, national and international
levels.

12. The right to health in all its forms and at all levels contains the following
interrelated and essential elements, the precise application of which will depend
on the conditions prevailing in a particular State party:

(@) Availability. Functioning public health and health-care facilities, goods and
services, as well as programmes, have to be available in sufficient quantity within
the State party.

(b) Accessibility. Health facilities, goods and services have to be accessible to
everyone without discrimination, within the jurisdiction of the State party.
Accessibility has four overlapping dimensions:

- Non-discrimination: health facilities, goods and services must be
accessible to all, especially the most vulnerable or marginalized
sections of the population, in law and in fact, without discrimination
on any of the prohibited grounds.

«  Physical accessibility: health facilities, goods and services must be
within safe physical reach for all sections of the population, especially
vulnerable or marginalized groups, such as indigenous populations.
Accessibility also implies that medical services and underlying
determinants of health, such as safe and potable water and adequate
sanitation facilities, are within safe physical reach, including in rural
areas.

«  Economic accessibility (affordability): health facilities, goods and
services must be affordable for all. Payment for health-care services, as
well as services related to the underlying determinants of health, has
to be based on the principle of equity, ensuring that these services,
whether privately or publicly provided, are affordable for all, including
socially disadvantaged groups.

« Information accessibility: accessibility includes the right to seek,
receive and impart information and ideas concerning health issues.
However, accessibility of information should not impair the right to
have personal health data treated with confidentiality.
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(c) Acceptability. All health facilities, goods and services must be respectful
of medical ethics and culturally appropriate, i.e. respectful of the culture of
individuals, minorities, peoples and communities, sensitive to gender and life-
cycle requirements, as well as being designed to respect confidentiality and
improve the health status of those concerned.

(d) Quality. As well as being culturally acceptable, health facilities, goods and
services must also be scientifically and medically appropriate and of good quality.
This requires, inter alia, skilled medical personnel, scientifically approved and
unexpired drugs and hospital equipment, safe and potable water, and adequate
sanitation.

27... The Committee considers that indigenous peoples have the right to
specific measures to improve their access to health services and care. These
health services should be culturally appropriate, taking into account traditional
preventive care, healing practices and medicines. States should provide resources
for indigenous peoples to design, deliver and control such services so that they
may enjoy the highest attainable standard of physical and mental health. The
vital medicinal plants, animals and minerals necessary to the full enjoyment of
health of indigenous peoples should also be protected. The Committee notes
that, in indigenous communities, the health of the individual is often linked
to the health of the society as a whole and has a collective dimension. In this
respect, the Committee considers that development-related activities that
lead to the displacement of indigenous peoples against their will from their
traditional territories and environment, denying them their sources of nutrition
and breaking their symbiotic relationship with their lands, has a deleterious
effect on their health.

Part 2: States Parties’ obligations

General legal obligations

30. States parties have immediate obligations in relation to the right to health,
such as the guarantee that the right will be exercised without discrimination
of any kind (art. 2.2) and the obligation to take steps (art. 2.1) towards the full
realization of article 12. Such steps must be deliberate, concrete and targeted
towards the full realization of the right to health.

31.The progressive realization of the right to health over a period of time should
not be interpreted as depriving States parties’ obligations of all meaningful
content. Rather, progressive realization means that States parties have a specific
and continuing obligation to move as expeditiously and effectively as possible
towards the full realization of article 12.

Specific legal obligations

34. States are under the obligation to respect the right to health by, inter alia,
refraining from denying or limiting equal access for all persons... to preventive,
curative and palliative health services; abstaining from enforcing discriminatory
practices as a State policy; and abstaining from imposing discriminatory practices
relating to women’s health status and needs.

35. Obligations to protect include, inter alia, the duties of States to adopt
legislation or to take other measures ensuring equal access to health care and
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health-related services provided by third parties; to ensure that privatization of
the health sector does not constitute a threat to the availability, accessibility,
acceptability and quality of health facilities, goods and services; to control the
marketing of medical equipment and medicines by third parties; and to ensure
that medical practitioners and other health professionals meet appropriate
standards of education, skill and ethical codes of conduct. States are also obliged
to ensure that harmful social or traditional practices do not interfere with access
to pre- and post-natal care and family-planning; to prevent third parties from
coercing women to undergo traditional practices; and to take measures to
protect all vulnerable or marginalized groups of society, in particular women,
children, adolescents and older persons, in the light of gender-based expressions
of violence. States should also ensure that third parties do not limit people’s
access to health-related information and services.

36. The obligation to fulfil requires States parties, inter alia, to give sufficient
recognition to the right to health in the national political and legal systems,
preferably by way of legislative implementation, and to adopt a national health
policy with a detailed plan for realizing the right to health. States must ensure
provision of health care, including immunization programmes against the
major infectious diseases, and ensure equal access for all to the underlying
determinants of health, such as nutritiously safe food and potable drinking
water, basic sanitation and adequate housing and living conditions. Public
health infrastructures should provide for sexual and reproductive health
services, including safe motherhood, particularly in rural areas. States have to
ensure the appropriate training of doctors and other medical personnel, the
provision of a sufficient number of hospitals, clinics and other health-related
facilities, and the promotion and support of the establishment of institutions
providing counselling and mental health services, with due regard to equitable
distribution throughout the country. Further obligations include the provision
of a public, private or mixed health insurance system which is affordable for all,
the promotion of medical research and health education, as well as information
campaigns, in particular with respect to HIV/AIDS, sexual and reproductive
health, traditional practices, domestic violence, the abuse of alcohol and the
use of cigarettes, drugs and other harmful substances. States are also required
to adopt measures against environmental and occupational health hazards and
against any other threat as demonstrated by epidemiological data...

37. The obligation to fulfil (facilitate) requires States inter alia to take positive
measures that enable and assist individuals and communities to enjoy the
right to health. States parties are also obliged to fulfil (provide) a specific right
contained in the Covenant when individuals or a group are unable, for reasons
beyond their control, to realize that right themselves by the means at their
disposal. The obligation to fulfil (promote) the right to health requires States to
undertake actions that create, maintain and restore the health of the population.
Such obligations include: (i) fostering recognition of factors favouring positive
health results, e.g. research and provision of information; (ii) ensuring that
health services are culturally appropriate and that health care staff are trained
to recognize and respond to the specific needs of vulnerable or marginalized
groups; (iii) ensuring that the State meets its obligations in the dissemination
of appropriate information relating to healthy lifestyles and nutrition, harmful
traditional practices and the availability of services; (iv) supporting people in
making informed choices about their health.
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Core obligations

43. States parties have a core obligation to ensure the satisfaction of, at the very
least, minimum essential levels of each of the rights enunciated in the Covenant,
including essential primary health care. ()n the Committee’s view, these core
obligations include at least the following obligations:

(a) To ensure the right of access to health facilities, goods and services on
a non-discriminatory basis, especially for vulnerable or marginalized
groups;

(b) To ensure access to the minimum essential food which is nutritionally
adequate and safe, to ensure freedom from hunger to everyone;

(c) To ensure access to basic shelter, housing and sanitation, and an
adequate supply of safe and potable water;

(d) To provide essential drugs, as from time to time defined under the
WHO Action Programme on Essential Drugs;

(e) To ensure equitable distribution of all health facilities, goods and
services;

(f) To adopt and implement a national public health strategy and plan
of action, on the basis of epidemiological evidence, addressing the
health concerns of the whole population; the strategy and plan of
action shall be devised, and periodically reviewed, on the basis of a
participatory and transparent process; they shall include methods,
such as right to health indicators and benchmarks, by which progress
can be closely monitored; the process by which the strategy and plan
of action are devised, as well as their content, shall give particular
attention to all vulnerable or marginalized groups.

44.The Committee also confirms that the following are obligations of comparable
priority:

(@) To ensure reproductive, maternal (pre-natal as well as post-natal) and
child health care;

(b) To provide immunization against the major infectious diseases
occurring in the community;

(c) To take measures to prevent, treat and control epidemic and endemic
diseases;

(d) To provide education and access to information concerning the main
health problems in the community, including methods of preventing
and controlling them;

(e) To provide appropriate training for health personnel, including
education on health and human rights.

Part 3: Violations

47.In determining which actions or omissions amount to a violation of the right
to health, it is important to distinguish the inability from the unwillingness of a
State party to comply with its obligations under article 12.This follows from article
12.1, which speaks of the highest attainable standard of health, as well as from
article 2.1 of the Covenant, which obliges each State party to take the necessary
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steps to the maximum of its available resources. A State which is unwilling to
use the maximum of its available resources for the realization of the right to
health is in violation of its obligations under article 12. If resource constraints
render it impossible for a State to comply fully with its Covenant obligations, it
has the burden of justifying that every effort has nevertheless been made to use
all available resources at its disposal in order to satisfy, as a matter of priority,
the obligations outlined above. It should be stressed, however, that a State party
cannot, under any circumstances whatsoever, justify its non-compliance with
the core obligations set out above, which are non-derogable.

48. Violations of the right to health can occur through the direct action of
States or other entities insufficiently regulated by States. The adoption of any
retrogressive measures incompatible with the core obligations under the right
to health constitutes a violation of the right to health. Violations through acts
of commission include the formal repeal or suspension of legislation necessary
for the continued enjoyment of the right to health or the adoption of legislation
or policies which are manifestly incompatible with pre-existing domestic or
international legal obligations in relation to the right to health.

49.Violations of the right to health can also occur through the omission or failure
of States to take necessary measures arising from legal obligations. Violations
through acts of omission include the failure to take appropriate steps towards
the full realization of everyone’s right to the enjoyment of the highest attainable
standard of physical and mental health, the failure to have a national policy on
occupational safety and health as well as occupational health services, and the
failure to enforce relevant laws.

Violations of the obligation to respect

50. Violations of the obligation to respect are those State actions, policies or
laws that contravene the standards set out in article 12 of the Covenant and are
likely to result in bodily harm, unnecessary morbidity and preventable mortality.
Examples include the denial of access to health facilities, goods and services to
particular individuals or groups as a result of de jure or de facto discrimination;
the deliberate withholding or misrepresentation of information vital to health
protection or treatment; the suspension of legislation or the adoption of laws or
policies that interfere with the enjoyment of any of the components of the right
to health; and the failure of the State to take into account its legal obligations
regarding the right to health when entering into bilateral or multilateral
agreements with other States, international organizations and other entities,
such as multinational corporations.

Violations of the obligation to protect

51. Violations of the obligation to protect follow from the failure of a State to
take all necessary measures to safeguard persons within their jurisdiction from
infringements of the right to health by third parties. This category includes
such omissions as the failure to regulate the activities of individuals, groups or
corporations so as to prevent them from violating the right to health of others;
the failure to protect consumers and workers from practices detrimental to
health, e.g. by employers and manufacturers of medicines or food; the failure
to discourage production, marketing and consumption of tobacco, narcotics
and other harmful substances; the failure to protect women against violence or
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to prosecute perpetrators; the failure to discourage the continued observance
of harmful traditional medical or cultural practices; and the failure to enact or
enforce laws to prevent the pollution of water, air and soil by extractive and
manufacturing industries.

Violations of the obligation to fulfil

52. Violations of the obligation to fulfil occur through the failure of States
parties to take all necessary steps to ensure the realization of the right to health.
Examples include the failure to adopt or implement a national health policy
designed to ensure the right to health for everyone; insufficient expenditure or
misallocation of public resources which results in the non-enjoyment of the right
to health by individuals or groups, particularly the vulnerable or marginalized;
the failure to monitor the realization of the right to health at the national level,
for example by identifying right to health indicators and benchmarks; the failure
to take measures to reduce the inequitable distribution of health facilities, goods
and services; the failure to adopt a gender-sensitive approach to health; and the
failure to reduce infant and maternal mortality rates.

Part 4: Implementation at the national level

Framework legislation

53. The most appropriate feasible measures to implement the right to health
will vary significantly from one State to another. Every State has a margin of
discretion in assessing which measures are most suitable to meet its specific
circumstances. The Covenant, however, clearly imposes a duty on each State
to take whatever steps are necessary to ensure that everyone has access to
health facilities, goods and services so that they can enjoy, as soon as possible,
the highest attainable standard of physical and mental health. This requires the
adoption of a national strategy to ensure to all the enjoyment of the right to
health, based on human rights principles which define the objectives of that
strategy, and the formulation of policies and corresponding right to health
indicators and benchmarks. The national health strategy should also identify the
resources available to attain defined objectives, as well as the most cost-effective
way of using those resources.

54. The formulation and implementation of national health strategies and
plans of action should respect, inter alia, the principles of non-discrimination
and people’s participation. In particular, the right of individuals and groups to
participate in decision-making processes, which may affect their development,
must be an integral component of any policy, programme or strategy developed
to discharge governmental obligations under article 12. Promoting health
must involve effective community action in setting priorities, making decisions,
planning, implementing and evaluating strategies to achieve better health.
Effective provision of health services can only be assured if people’s participation
is secured by States.

55.The national health strategy and plan of action should also be based on the
principles of accountability, transparency and independence of the judiciary,
since good governance is essential to the effective implementation of all human
rights, including the realization of the right to health.
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56. States should consider adopting a framework law to operationalize their
right to health national strategy. The framework law should establish national
mechanisms for monitoring the implementation of national health strategies and
plans of action. It should include provisions on the targets to be achieved and the
time-frame for theirachievement; the means by which right to health benchmarks
could be achieved; the intended collaboration with civil society, including
health experts, the private sector and international organizations; institutional
responsibility for the implementation of the right to health national strategy
and plan of action; and possible recourse procedures. In monitoring progress
towards the realization of the right to health, States parties should identify the
factors and difficulties affecting implementation of their obligations.

Right to health indicators and benchmarks

57. National health strategies should identify appropriate right to health
indicators and benchmarks. The indicators should be designed to monitor, at the
national and international levels, the State party’s obligations under article 12.

58. Having identified appropriate right to health indicators, States parties are
invited to set appropriate national benchmarks in relation to each indicator.
During the periodic reporting procedure the Committee will engage in a process
of scoping with the State party. Scoping involves the joint consideration by the
State party and the Committee of the indicators and national benchmarks which
will then provide the targets to be achieved during the next reporting period.
In the following five years, the State party will use these national benchmarks
to help monitor its implementation of article 12. Thereafter, in the subsequent
reporting process, the State party and the Committee will consider whether or
not the benchmarks have been achieved, and the reasons for any difficulties that
may have been encountered.

Remedies and accountability

59. Any person or group victim of a violation of the right to health should have
access to effective judicial or other appropriate remedies at both national and
international levels. All victims of such violations should be entitled to adequate
reparation, which may take the form of restitution, compensation, satisfaction or
guarantees of non-repetition. National ombudsmen, human rights commissions,
consumer forums, patients’ rights associations or similar institutions should
address violations of the right to health.

60. The incorporation in the domestic legal order of international instruments
recognizing the right to health can significantly enhance the scope and
effectiveness of remedial measures and should be encouraged in all cases.
Incorporation enables courts to adjudicate violations of the right to health, or at
least its core obligations, by direct reference to the Covenant.
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