Re :  National Inquiry into Discrimination against People in Same-Sex

Relationships: Financial and Work-Related Entitlements and Benefits

Summary:

This submission relates to existing marriages where one partner changes sex, so it becomes a same-sex relationship.

Submission:

I am a Transsexual woman currently undergoing transition from Male to 

Female. Due to a rare medical condition, my transition started in May 

2005 without external treatment, and was unplanned, unexpected, though very welcome.

I have been happily married for 25 years, and with some technical help, we were able to have a child in 2001, who is now nearly 5.

My problem is that while we remain married, I will always be legally 

male according to State law.

The Health Department currently regards me as Female, but this 

recognition may be withdrawn at any time. This will deny me access under the PBS to medications I'm currently taking, which are only available to treat female conditions - which I have.

Being male under state law, it is likely that any Australian passport I acquire will also state that I am male, unless I get a temporary 

passport for the purpose of getting gender reassignment surgery. Under normal circumstances, I could get my legal sex changed to female then, if I was unmarried, and thus the correct passport. However, in my case, my status would revert to male again.

This appears to be the result of a ministerial directive, as the law is unclear as to the situation after surgery.

Traveling overseas with an obviously somatically female body and a male gender on the passport may cause a multitude of problems, from being denied entry due to inconsistent documentation, through to being held in a male immigration holding facility, to being subject to full body and cavity searches by male immigration personnel.

Insurance and other policies may be deemed invalid no matter what gender I state I am: if female, because I'm legally male : if male, because I'm actually medically female.

The relevant law is :

------

Births, Deaths and Marriages Registration Act 1997

A1997-112

Part 4
Change of sex

24
Application to alter register to record change of sex


(1)
A person may apply to the registrar-general for alteration of the record of the person’s sex in the registration of the person’s birth if—

(a)
the person is at least 18 years old; and


(b)
the person’s birth is registered in the ACT; and


(c)
the person has undergone sexual reassignment surgery; and


(d)
the person is not married.

---------

The problem is that part (d) is discriminatory. Equivalent sections of all state and territory acts read much the same. In order for a sex change to be recognised, the transitioner must be unmarried.

I was born in the UK, so I would be unable to have an ACT Birth 

certificate changed. However, due to my name change, I am recorded as 

being male in the ACT RBMD database, so am legally male. A request to 

have this altered was refused due to the section above.

The obvious solution is to delete subsection (d) from A1997-112 Part 4 Section 24, and the other state laws.

I have a letter from the Hon Phillip Rudduck MP, the Attorney General, which states that the change of sex by one partner in a marriage after a marriage has been validly contracted does not affect the validity of that marriage. There is therefore no contradiction between a "(act of) marriage being between a man and a woman",  even though the (state of) marriage is not.

My partner and I are unwilling to comply with the onerous provisions of the Family Law Act regarding what is "separation" and what is not. We live at separate addresses, our financial affairs are separate, but we are co-parents and spend as much time as we can in each others' company.

The law, as it is, forces me to cease being a friend and partner to the love of my life, and a full parent to my little boy, in order for my sex to be recognised.

That is a price I will not pay, no matter what risks of violence and 

financial penalties such discrimination imposes. I'm not the only one in a similar position.

Please help.

Zoe Ellen Brain BSc 
