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National Inquiry into Discrimination against People in Same-Sex Relationships: Financial and Work-Related Entitlements and Benefits

The ACTU welcomes the opportunity to make a submission to the National Inquiry into Discrimination against People in Same Sex Relationships: Financial and Work-Related Entitlements and Benefits.  The ACTU has longstanding policy in relation to the abolition of discrimination generally and have long advocated for the removal of discrimination in the workplace.

The ACTU makes the following comments with respect to discrimination of the same sex couples in the workplace.  

One of the principle objectives as set out in s4(m) of the Workplace Relations Act 1996 (as recently amended) is respecting and valuing the diversity of the work force by helping prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference…

This is not a new principle as it replicates objects that have been included within the Workplace Relations Act and its predecessor legislation since 1993. 

Despite this, certain industrial instruments contain language and confer entitlements in a way that excludes same sex couples.   The Commission rightly identifies carer’s leave and parental leave as two of these.

Carer’s leave

Ideally carer’s leave would be available to an employee to provide care and support to a person who is usually reliant upon them for care, regardless of familial relationships.  

In Australia, carers leave is available to care for a member of the employees’ immediate family or household. 

The definition of “immediate family” relies upon a definition of “spouse’. This definition is in turn copied from the definition of spouse contained in the Sex Discrimination Act 1984.  

This definition was adopted by the AIRC when it first awarded personal/carer’s leave in its Test Case decisions of 1994 and 1995.

Same sex couples are able to access carer’s leave under the right to take carer’s leave to care for a members of an employees’ household who require care, provided the couple share a household.  Former same sex couples have fewer access rights that former couples of the opposite sex, who enjoy access to carers leave to provide care for a former spouse, including former de facto spouse.  

This definition has remained in awards since 1995, and was recently incorporated into the Workplace Relations Act 1996 as part of the government’s decision to remove a number of matters form awards and instead include them as the national minimum standards that underpin bargaining.

However, in doing so the government failed to acknowledge that, as part of the conciliated agreement reached during the Family Provision Test Case, the ACTU and employer groups agreed that:

The definition of “immediate family” will be retained.  Within the next six months the parties will jointly review the definition to ascertain whether there are any discriminatory aspects.

With the enactment of the Workplace Relations Amendment (Work Choices) Act 2005, the AIRC can no longer vary awards in respect of non-allowable matters, and it appears that there is no vehicle for the parties to the agreement to implement any outcome of such a review. 

In light of this, the ACTU urges HREOC to recommend that the definition be amended, ideally to free up access to leave to ensure all people in caring relationships are able to access paid leave to acre for those who usually depend upon them for care and support.

Parental leave

HREOC rightly notes that the current parental leave regime assumes that the ongoing care of a child will be shared between its mother and father by providing for maternity and paternity leave.  This assumption does not reflect the reality of the caring arrangements in diverse range of families.  In addition to same sex couples, families have quite diverse caring arrangements for infants and young children. 

A more inclusive regime could be developed which allocates leave to a primary and secondary caregiver, which would give all families more flexibility, regardless of the nature of the relationship between the child and the care-givers.

In saying this, the ACTU is cognisant of the   rights that attach to a child’s biological parents, and does not seek to disturb these. However, our primary submission is that the purpose of parental leave is to ensure adequate care and support for mothers and their new-borns at and following the birth of a child, and to provide time off from work to ensure adequate care of infants and toddlers. It is important that leave (whether parental leave or other forms of family leave) are available to ensure that workers who require access to such leave can readily take the leave.

HREOC needs to implore the Government to ensure that the provisions within the Act meet the stated objectives.  Moreover, where necessary, urge the Government make the legislative changes where required.







� AIRC Decisions Print L6900 29, November 1994 and Print M6700, 28 November 1995


� Australian Industrial Relations Commission, PR082005, Appendix 2 para 1.
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