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I write to offer a submission to the inquiry. 

At the outset I would like to note that the terms of reference for this inquiry seem unduly restrictive as they do not encompass, in my view, many real areas of need of for lesbians and gay men. Inquiries such as this one ought ideally speak not only to the views of incumbent governments, but explore a range of principled and reasoned information that can then lay a solid platform for future reforms, which are too often undertaken in haste when they do (finally) occur. In particular I urge the Commission to consider the impact of the non-recognition of the family relationships of children born in lesbian and gay families. Please see part 2 of my relationship article for detail on these issues.

My expertise

I am a leading legal academic in the field of same-sex couple and family recognition. I attach in my email a number of recent publications on point. My scholarship in this area have been referred to and relied upon by, among others, the Law Commission of Canada, the NSW Law Reform Commission, the NSW Legislative Council Standing Committee on Social Issues, the Ministerial Committee on Relationships (WA), the Equal Opportunity Commission of Victoria, the Victorian Law Reform Commission, the Equal Opportunity Commission of South Australia and the Tasmanian Law Reform Institute. In past years I have also worked with organisations such as the NSW Gay and Lesbian Rights Lobby on a volunteer basis to develop community-centred models for relationship recognition, and latterly, parenting recognition. I also attach my most recent Report on point.
The Current state of same sex relationship recognition laws

Reforms recognising same-sex cohabitating couple relationships on an equal or near equal footing with heterosexual de facto relationships across a broad range of areas first passed in NSW in 1999. Such reforms have now taken place in every state and territory jurisdiction in Australia except South Australia, which will likely pass a Bill this year. These laws are based on a presumption model once a relationship meets certain criteria directed to establishing permanence and commitment. 

There is considerable variation across Australian states as to what laws are covered by such reforms and the definition of eligible relationship used. For instance Western Australia and the ACT included a wide range of parenting rights in addition to partner recognition. The NT also included some parenting rights, while Tasmania included wider parenting rights but only for couples who registered their relationship rather than simply cohabiting. To date there is limited parenting recognition in Queensland (covering only parental leave provisions) and none in NSW or Victoria. 

Tasmania and the ACT are the only jurisdictions so far to also incorporate an “opt-in” registration scheme in addition to presumed recognition.

Some jurisdictions have also extended coverage to relationships in addition to cohabiting couples. In the ACT this is limited to a small range of Acts that concern property division. By contrast, in NSW a narrower category of non-couple relationship is addressed in a slightly wider range of Acts. In Tasmania a wide range of Acts are addressed. These developments are all addressed in detail in Parts 1 and 2 of my article on relationship recognition. 
The key similarities across all of the Australian reforms is that they:

· Absorb same-sex cohabiting couples into pre-existing legal regimes on the same basis as opposite sex cohabiting couples

· Do so through one or two omnibus Bills 

· Cover non cohabiting couples only to a very limited degree if at all

· Use the same or similar indicia for recognition of same-sex couples as those used for heterosexual de factos– ie cohabitation in a committed couple relationship

· Do not establish a pre-requisite of length of cohabitation for eligibility except for a small number of property-related Acts (eg inheritance and property division)

· Are based upon a presumptive model, that is the laws apply once set criteria are met and do not require a formal process for recognition or dissolution (although Tasmania and the ACT use a registration process in addition to, not instead if, such a presumptive model)

· Do not affect the status of legal marriage in state law

· Do not absorb the status of de facto couples with other interdependent or family relationships.

“Dependents” versus “de factos”

It is notable that the few concessions that the Federal government have made to recognition of same-sex relationships over the past 10 years have all been on the basis that such relationships are to be included only as “dependents” rather than as de facto relationships on the same footing as heterosexual unmarried couples. This has also been the approach of the Liberal Opposition during debate on the South Australian Bills over the past two years. This approach should not be endorsed. 

I note that in my work I have always supported the legal recognition of a broader range of relationships than that of cohabiting couples. This is based upon a purposive approach to each aspect of the law. If the law in question is aims to ensure that the person most in need of the deceased’s funds will receive them (eg workers compensation or inheritance law which directs funds to economic dependants of the deceased) then a cohabitation requirement or a couple-only category may often, but not always, meet that objective. 

In deciding which Acts should include a broader array of relationships and how to do so, my work has posed that the twin goals of ease of application and flexibility of coverage should be addressed. Ease of application supports the automatic inclusion and prioritising of couple relationships because it is in these relationships that emotional and economic dependence and interdependence most often occur. Couples are more likely than non-couples to rely upon each other for primary support, to share and to value their relationship as the primary relationship in life. All of these factors are equally true of same-sex couples as they are of opposite sex couples. Couples are also more likely to raise children together than non-couples, with increased financial emotional and economic interdependence as a result. Although same-sex couples are less likely than heterosexual couples to be raising children together, they are still far more likely to be doing so than non-couples are. All of these factors suggest that, although heterosexual and same-sex couples are not the same, they share more essential similarities than they do differences. To put it another way, as groups same-sex and opposite-sex couples are more alike than same–sex couples and (any combination of) non-couples are. Further, financial interdependence is much more likely to occur when a couple live together and pool finances for housing, food etc, so a requirement of cohabitation for laws concerning property is a logical way to construct the category of relationships for those laws.

There is no basis, in either empirical research or community need (expressed through for instance the requests of lobby groups, or case law demonstrating the harm of excluding non-couple relationships) to support a widespread or presumed coverage of non-couple relationships such as has been posed by the Opposition in South Australia. Nor is it appropriate to equate a long term committed couple relationship with other kinds of family or interdependent relationship.

The rhetorical spectre of other “deserving” relationships should not stand in the way of urgently needed reforms for same-sex couples. Categories such as “dependant” should not be used to symbolically devalue same-sex relationships as “other” than a committed couple relationship. The recognition and regulation of couple and non-couple relationships are distinct and different issues, and should be addressed as such.

De facto versus Civil Union or Marriage

It is possible that the inquiry will receive submissions urging them to support or reject opening marriage to same-sex couples or investigating an alternative such as civil unions. 

It seems that such an inquiry would be beyond the terms of reference, but if any attention is to be given to such issues, I recommend that any “opt-in” reforms at federal level are first presaged by presumptive coverage of same-sex couples as de facto relationships. This is because this method of recognition offers the broadest and most flexible form of recognition. It would also be in accord with state developments. I address the reasons for this in more detail in Part 1 of my paper on relationship recognition. I note that New Zealand recently took such an approach, introducing broad de facto recognition prior to its Civil Union legislation. 

Ad Hoc versus comprehensive reform

I urge the Commission to recommend comprehensive recognition of same-sex couples as de facto relationships across all federal law. Indeed it could be argued that anything less places Australia in breach of its international obligations after the finding in Young v Australia. 

An additional argument for comprehensive reform rather than ad hoc changes is that it takes a considerable amount of time for knowledge of new rights to filter into the community at large. In consultations I conducted in 2002 I found that a considerable proportion of lesbian and gay participants did not know that relationship recognition had been in place in NSW since 1999. It is still common, for instance, that medical staff in hospitals in NSW do not know of the 1999 laws and continue to treat same-sex partners as if they are not next of kin. Ad hoc reforms contribute to confusion, inconsistency and a lack of usage of rights through ignorance of their existence. 
I hope you find this submission and attached work of some assistance in your inquiry.
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