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Introduction

In September 2012, the Australian Government commenced transferring asylum
seekers, who have arrived in Australia by boat, to Nauru for processing of their
claims for asylum. The Australian Government has also announced its intention to
commence transferring asylum seekers to Manus Island in Papua New Guinea
shortly. These developments follow the release of the report of the Expert Panel on
Asylum Seekers on 13 August 2013, the passage of amendments to the Migration
Act, the designations of Nauru and Papua New Guinea as ‘regional processing
countries’, and the adoption of Memoranda of Understanding between the
governments of Australia and Nauru and the governments of Australia and Papua
New Guinea.

The transfer of asylum seekers to third countries for the processing of their claims for
protection raises a number of questions about whether in doing so, Australia is
complying with its international human rights obligations. As Australia’s national
human rights institution, the Australian Human Rights Commission is mandated to
monitor the Australian Government’s compliance with the obligations set out in the
international human rights treaties to which Australia is a party. This paper provides
an outline of the recent changes and an analysis of human rights issues raised by the
transfer of asylum seekers to third countries.

The Commission recognises the importance of effective border management and
recognises that Australia has a sovereign right as a State to exclude non-citizens
from its territory. However, Australia also has international obligations in relation to
asylum seekers who come to Australia, including those who arrive by boat, which
must be observed in its border management practices. These obligations are set out
in the Convention Relating to the Status of Refugees and its Protocol (Refugees
Convention)" and in the international human rights treaties with which Australia has
agreed to comply, including the International Covenant on Civil and Political Rights
(ICCPR),? the Convention on the Rights of the Child (CRC)? and the Convention
Against Torture (CAT).*

Summary

This paper discusses a number of the Commission’s concerns about the transfer of
asylum seekers to third countries for the processing of their claims for protection, and
outlines the human rights issues that arise within each area of concern. These areas
of concern include:

¢ the differential treatment of asylum seekers based on their mode of arrival

e the detention of asylum seekers who are liable for transfer to a third country

e the conduct of pre- and post-transfer risk and vulnerability assessments

e the detention of asylum seekers and refugees in third countries

e the procedures for and delays in determining the protection claims of asylum
seekers transferred or liable to transfer to a third country
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e the potential for family separation
e the situation of unaccompanied children
e the prevailing conditions in Nauru

e the potentially protracted duration of stay in a third country.

The Commission is concerned that the arrangements to transfer asylum seekers to
third countries may:

e undermine the principle of non-refoulement (the obligation not to return a
refugee to a situation where his or her life or freedom would be threatened,
and not to return a person to a country where there are substantial grounds for
believing that he or she would be in danger of being tortured)

e undermine Australia’s compliance with the Refugees Convention, including by
breaching the obligation to ensure that asylum seekers are not penalised for
arriving in Australia unauthorised

e undermine Australia’s obligations under the ICCPR, by:

0 exposing asylum seekers transferred to third countries to the risk of of
breach of their right to be treated with humanity and with respect for
their inherent dignity

0 exposing asylum seekers transferred to third countries to the risk of
arbitrary detention

e breach Australia’s obligations under the CRC, including the obligations to:

0 treat the best interests of the child as a primary consideration when
making decisions about them

0 ensure that unaccompanied children are provided with special
protection and assistance

0 ensure that applications for family reunification are dealt with in a
positive, humane and expeditious manner

0 ensure that child asylum seekers receive appropriate protection and
humanitarian assistance

o0 ensure that children are detained only as a measure of last resort, and
for the shortest appropriate period of time.

Background

Report of the Expert Panel on Asylum Seekers

On 28 June 2012, the Prime Minister of Australia, The Hon Julia Gillard MP,
appointed an Expert Panel on Asylum Seekers to provide recommendations to the
Australian Government on policy options to prevent asylum seekers risking their lives
on dangerous boat journeys to Australia.” The Expert Panel received over 500 written
submissions addressing its terms of reference and consulted widely with
parliamentarians and government and non-government experts in this area. The
Commission’s submission to the Expert Panel is available here.
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The Expert Panel published its report on 13 August 2012.° The Australian
Government has endorsed in principle each of the 22 recommendations contained in
the report, and has taken steps to implement some of the recommendations. This
has included, on the one hand, doubling Australia’s refugee resettlement
commitment from 6,000 to 12,000 places, and on the other hand, pursuing legislative
amendments to allow for the transfer of asylum seekers who arrive in Australia by
boat to third countries for the processing of their claims for protection.

The Expert Panel’s report is underpinned by the ‘no advantage’ principle — the
concept that asylum seekers should gain no benefit by engaging people smugglers to
arrange their passage to Australia by boat, instead of waiting in another country to
have their claims assessed, and a durable solution provided, if they are found to be
refugees.

Legislation to allow third country processing of asylum seekers’
claims for protection

On 18 August 2012, the Migration Legislation Amendment (Regional Processing and
Other Measures) Act 2012 (Cth) (the Amendment Act) commenced, amending the
Migration Act 1958 (Cth) (Migration Act) and the Immigration (Guardianship of
Children) Act 1946 (Cth) (IGOC Act).

The amendments allow the Minister to make a further legislative instrument which
designates a country as a ‘regional processing country’ to which asylum seekers who
have arrived unauthorised in Australia’s excised offshore territory will be sent for the
processing of their claims for protection. In exercising this power to designate a
country, the only condition is that the Minister thinks that the designation is in the
national interest.” In considering the national interest, the Minister must have regard
to whether the country in question has given any assurances that:

e transferred asylum seekers will not be subject to refoulement

e it will make an assessment, or permit an assessment to be made, of whether
transferred asylum seekers are refugees.®

However, under the amended legislation the designation of a country ‘need not be
determined by reference to the international obligations or domestic law of that
country’.’

The amendments provide for a form of parliamentary oversight. The Minister must
provide both Houses of Parliament with copies of the following documents:
¢ the instrument of designation

e a statement of the Minister’s reasons for thinking that it is in the national
interest to designate the country

e a copy of any written agreement (whether legally binding or not) between
Australia and the country

e a statement about the Minister’s consultations with the United Nations High
Commissioner for Refugees (UNHCR)

e asummary of any advice received from the UNHCR
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e a statement about any arrangements that are in place or are to be put in place
in the country for the treatment of persons taken to that country.*

A failure to table these documents does not affect the validity of the designation.™

A legislative instrument may only designate one country and must not provide that
the designation ceases to have effect at any particular time." The designation comes
into effect as soon as both Houses of Parliament have passed a resolution approving
the designation, or after five sittings days from the date when the instrument was
tabled if there has been no resolution disapproving the designation.™

The amendments providing for the processing of asylum seekers’ claims in third
countries apply to any person who arrived in Australia’s excised offshore territory,
without authorisation, on or after 13 August 2012.*

The legislation provides that an officer must take such a person to a ‘regional
processing country’ as soon as ‘reasonably practicable’.® However, the Minister has
discretion to determine that a person does not have to be taken to a ‘regional

processing country’.*

The Migration Act has also been amended such that mandatory detention of
‘unlawful non-citizens’ now applies in ‘excised offshore places’, as it does on the
Australian mainland.'” While it has long been Australian government policy that
asylum seekers who arrived unauthorised are detained in excised territories, such
detention was previously discretionary under Australian law.

In addition to the amendments to the Migration Act, the IGOC Act has been amended
to make clear that it does not affect the operation of migration law." The IGOC Act
provides that the Minister for Immigration is the guardian of unaccompanied children
who arrive in Australia.’* However, the Minister ceases to be the guardian of children
who are taken from Australia to a ‘regional processing country’ pursuant to the
Migration Act.”® The effect of the amendments to the IGOC Act is that the Minister no
longer needs to consent in writing to the removal of an unaccompanied child from
Australia to a ‘regional processing country’.

Agreements reached with the Governments of Nauru and Papua
New Guinea

On 29 August 2012 the Governments of Australia and Nauru signed a Memorandum
of Understanding (MOU) ‘Relating to the Transfer to and Assessment of Persons in
Nauru, and Related Issues’.”

On 8 September 2012 the Governments of Australia and Papua New Guinea signed
an MOU ‘Relating to the Transfer to and Assessment of Persons in Papua New
Guinea, and Related Issues’.”?

Neither MOU specifies which country has responsibility for the processing of the
claims of transferred asylum seekers, nor provides details as to how the respective
governments understand legal responsibilities to be apportioned between them.
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Designation of Nauru as a ‘regional processing country’

On 10 September 2012 the Minister for Immigration and Citizenship, The Hon Chris
Bowen MP, signed the legislative instrument designating Nauru as a ‘regional
processing country’ under the Migration Act. The Minister tabled the instrument and
accompanying documents in Parliament, including his statement of reasons for
thinking that the designation was in the national interest. In his statement of reasons,
the Minister states:

On the basis of the material set out in the submission from the Department, | think
that it is not inconsistent with Australia’s international obligations (including but not
limited to Australia’s obligations under the Refugees Convention) to designate Nauru
as a regional processing country ... . However, even if the designation of Nauru to be
a regional processing country is inconsistent with Australia’s international obligations,
I nevertheless think that it is in the national interest to designate Nauru to be a
regional processing country.”

The documents tabled with the instrument of designation included a letter from the
United Nations High Commissioner for Refugees, Anténio Guterres, responding to a
request by the Minister for his views in relation to the possible designation of Nauru
as a ‘regional processing country’. The High Commissioner’s letter outlines the
‘general principle that asylum-seekers arriving at the frontier of a Convention State
fall within the responsibility of that State, which includes their access to a fair and
effective process’.*

The High Commissioner notes that arrangements to transfer asylum-seekers to
another country are a ‘significant exception’ to normal practice and should only be
pursued as part of a burden-sharing arrangement to more fairly distribute
responsibilities, and involve countries with appropriate protection safeguards,
including:

e respect for the principle of non-refoulement

e the right to asylum (involving a fair adjudication of claims)

e respect for the principle of family unity and the best interests of the child

e the right to reside lawfully in the territory until a durable solution is found

e humane reception conditions, including protection against arbitrary detention

e progressive access to Convention rights and adequate and dignified means of
existence, with special emphasis on education, access to health care and a
right to employment

e special procedures for vulnerable individuals

e durable solutions for refugees within a reasonable period.”

The letter further states that ‘it is not clear from the information available to us that
transfer of responsibilities for asylum seekers to Nauru is fully appropriate’.?® The
letter includes a recommendation that the legal responsibilities of the Australian and
the Nauruan Governments be very clearly set out in the formal arrangements, and
that oversight mechanisms be established to ensure their full implementation in
practice.
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On 12 September 2012, the designation of Nauru as a ‘regional processing country’
came into effect, having been approved by both Houses of Parliament.

Designation of Papua New Guinea as a ‘regional processing
country’

On 9 October 2012, the Minister for Immigration and Citizenship signed the
legislative instrument designating Papua New Guinea as a ‘regional processing
country’ under the Migration Act. In his statement of reasons for thinking that the
designation was in the national interest, the Minister stated, as he did in his
designation of Nauru, that ‘even if the designation of PNG to be a regional
processing country is inconsistent with Australia’s international obligations, |
nevertheless think that it is in the national interest to designate PNG to be a regional
1 27

processing country’.

On 9 October 2012, the United Nations High Commissioner for Refugees wrote to
the Minister for Immigration and Citizenship with respect to the designation of Papua
New Guinea as a ‘regional processing country’. The UNHCR letter reiterates the
earlier advice provided in relation to the designation of Nauru and raises the following
specific concerns with regard to the designation of Papua New Guinea:

e that PNG, while having acceded to the Refugees Convention, retains seven
significant reservations that affect a range of economic, social and cultural
rights to which refugees would ordinarily be entitled under the Convention

e that there is in PNG no effective legal or regulatory framework to address
refugee issues

e that PNG has no immigration officers with the experience, skill or expertise to
undertake refugee status determination under the Refugees Convention

e that there remains a risk of refoulement despite written undertakings
e that the quality of protection currently offered in PNG remains of concern.?®

On 10 October 2012, the designation of Papua New Guinea as a ‘regional
processing country’ came into effect, having been approved by both Houses of
Parliament.

Transfer of asylum seekers to Nauru

On 13 September 2012 the first group of asylum seekers were sent from Christmas
Island to Nauru. As at 4 November, there were reportedly 377 asylum seekers in
Nauru,” comprising adult men from diverse countries, including Sri Lanka,
Afghanistan, Iran and Iraqg.

On 10 September the Australian Government announced that it was contracting
Transfield Services, International Health and Medical Services (IHMS) and the
Salvation Army to provide a range of services in relation to the transfer
arrangements, and that the operation of the three contracts would be jointly overseen
by the governments of Australia and Nauru.*® It announced that: Transfield Services
would provide catering, cleaning, security, transport and other services relating to
facilities; IHMS would provide medical support, including mental health services; and



Australian Human Rights Commission
Human rights issues raised by the transfer of asylum seekers to third countries — November 2012

the Salvation Army would provide case management, community liaison, and
programs and activities.

The asylum seekers are currently being accommodated in tents, pending the
construction of more permanent facilities. The Commission understands that they
have not been granted freedom of movement on the island.

On 10 October the Refugees Convention Act 2012 was certified by the Parliament of
the Republic of Nauru, being ‘an Act to give effect to the Refugees Convention; and
for other purposes’. It affirms that for the purposes of the Act a ‘refugee’ means a
person who is a refugee under the Refugees Convention as modified by the
Refugees Protocol and enshrines the principle of non-refoulement as articulated in
the Refugees Convention.* It further sets out procedures relating to the
determination of refugee status, including merits and judicial review. It does not
address articles of the Refugees Convention other than articles 1 and 33.

The Commission understands that as at 9 November 2012 processing of asylum
seekers’ claims under the Nauruan legislation had not commenced.

Bill to extend the scope of asylum seekers’ liability for transfer to
third countries and related matters

On 31 October 2012, the Migration Amendment (Unauthorised Maritime Arrivals and
Other Measures) Bill 2012 was introduced into the House of Representatives. This
Bill is now the subject of an Inquiry by the Senate Legal and Constitutional Affairs
Committee, with a reporting date of 5 February 2013.

The Bill seeks to amend the Migration Act to give effect to recommendation 14 of the
report of the Expert Panel on Asylum Seekers, such that asylum seekers who reach
anywhere in Australian mainland by boat, without authorisation, will have the same
status under domestic law as those who arrive at an ‘excised offshore place’. The
effect of the amendment is that asylum seekers who arrive by boat to the Australian
mainland would also be liable for transfer to a third country.

Amongst other measures, the Bill also provides an express power for the Minister to
vary or revoke a determination that a person is exempt from transfer to a third
country, if it is deemed to be in the public interest to do so.* It also provides for a
person who has been brought to Australia from a third country for a temporary
purpose, such as medical treatment, to be returned to the third country even if they
have already been recognised as a refugee.®

What are Australia’s international obligations to asylum seekers
who are subject to transfer to third countries?

Australia’s human rights obligations unquestionably apply in relation to asylum
seekers who are subject to transfer to a third country, during the period of their
detention on either Christmas Island or the mainland, prior to their transfer. They will
also apply to the conduct of agencies of the Australian Government during the
transfer.
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It is important to note that Australia’s human rights obligations also extend to acts
done in the exercise of Australian jurisdiction, even if these acts occur outside
Australian territory.* If Australia has ‘effective control’ over the people it has
transferred to another country, then it is obliged to continue to treat them consistently
with the human rights obligations it has agreed to be bound by.*

Furthermore, States cannot avoid their international law obligations by transferring
asylum seekers to a third country.*® Under international law, Australia will be in
breach of its obligations under the ICCPR if it removes a person to another country in
circumstances where there is a ‘real risk’ that their rights under the ICCPR will be
violated.*” The United Nations Human Rights Committee has said that responsibility
for extra-territorial violations of human rights will arise when a country’s act of
removing someone from its territory is ‘a link in the causal chain that would make
possible violations in another jurisdiction’.*® There is a responsibility on States to
exercise ‘due diligence’ in determining whether the requisite level of risk exists,
particularly in cases that may involve serious threats to physical integrity.*

In relation to the CRC, the Committee on the Rights of the Child has said that:*

in fulfilling obligations under the Convention, States shall not return a child to a
country where there are substantial grounds for believing that there is a real risk of
irreparable harm to the child, such as, but by no means limited to, those
contemplated under articles 6 and 37 of the Convention, either in the country to which
removal is to be effected or in any country to which the child may subsequently be
removed. Such non-refoulement obligations apply irrespective of whether serious
violations of those rights guaranteed under the Convention originate from non-State
actors or whether such violations are directly intended or are the indirect
consequence of action or inaction. The assessment of the risk of such serious
violations should be conducted in an age and gender-sensitive manner and should,
for example, take into account the particularly serious consequences for children of
the insufficient provision of food or health services.

In addition, a basic principle of international law is that States have a responsibility to
implement their treaty obligations in good faith.** This duty is breached if a
combination of acts or omissions has the overall effect of rendering the fulfilment of
treaty obligations obsolete, or defeating the object and purpose of a treaty.

The Commission holds serious concerns about the approach taken to Australia’s
international obligations in the designations of Nauru and Papua New Guinea as a
‘regional processing country’. As noted above, in both of his statements of reasons
for thinking that the designation is in the national interest, the Minister for Immigration
and Citizenship states that, while he thinks that the designation is not inconsistent
with Australia’s international obligations (including but not limited to Australia’s
obligations under the Refugees Convention) even if it is, he nevertheless thinks that
it is in the national interest to proceed with the designation.*

The Commission considers that a blanket statement that the ‘national interest’ may
justify the limitation of rights goes beyond the circumstances in which rights set out in
the treaties to which Australia is a party may be limited. For example, article 4 of the
ICCPR contemplates that some (but not all) rights may be limited in a ‘time of public
emergency which threatens the life of the nation and the existence of which is
officially proclaimed'. It is difficult to see how the arrival of asylum seekers to
Australia by boat is a public emergency that threatens the life of the nation. Certainly

10
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the Australian Government has made no suggestion to that effect, nor has there
been any official proclamation to this effect. Further, Australia has not given any
notification to the Secretary-General of the United Nations that it intends to derogate
from its obligations under any human rights instruments.*?

Refugees Convention

The Refugees Convention does not itself specify procedures which should be put in
place for determining refugee status, nor is there an international law obligation on
Australia to provide durable solutions for asylum seekers found to be refugees.
However, as noted above, Australia has a general obligation to implement the
Refugees Convention in good faith.

The key objects and purposes behind the Refugees Convention are the protection of
refugees seeking asylum, and the assurance of fundamental rights and freedoms for
refugees, without discrimination. These purposes strongly suggest that effective
measures for determining the refugee status of asylum seekers are required if
Australia is to fulfil its obligations under the Convention in good faith.*

The Commission is also concerned that a number of the features of the current
arrangements concerning the transfer of asylum seekers to third countries may
undermine specific provisions of the Refugees Convention, including the obligations
to:

e respect the principle of non-refoulement (article 33); and

e ensure that asylum seekers are not penalised for unlawful arrival (article 31).

Further to these obligations, the Refugees Convention sets out a number of rights
which accrue to refugees once they are lawfully present or lawfully staying in a
country. It is not clear that these rights will be upheld under the third country
processing arrangements currently being implemented.

International Covenant on Civil and Political Rights

As noted above, it is clear that Australia’s obligations under the ICCPR and other
international instruments apply while persons are detained on Christmas Island, and
during their transfer to a third country.

The Commission is concerned that third country processing arrangements may lead
directly to the breach of some of the rights in the ICCPR, including:

e the right to liberty and to be free from arbitrary detention (article 9(1))

¢ the right of people deprived of their liberty to be treated with humanity and with
respect for the inherent dignity of the human person (article 10).

Convention on the Rights of the Child

A number of Australia’s obligations under the CRC could be directly breached by the
transfer of asylum seekers to a third country. Under the CRC, Australia is obliged to:

11
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e treat the best interests of the child as a primary consideration in all actions
concerning children (article 3)

e ensure that unaccompanied children are provided with special protection and
assistance (article 20)

e ensure that applications for family reunification are dealt with in a positive,
humane and expeditious manner (article 10)

e ensure that child asylum seekers receive appropriate protection and
humanitarian assistance (article 22)

e ensure that children are detained only as a measure of last resort, and for the
shortest appropriate period of time (article 37(b)).

In addition, aspects of the conditions for child asylum seekers detained in third
countries may lead to breaches of their rights such as the right to education (article
28), and the right to the highest attainable standard of health and access to health
care services (article 24).

What are the Commission’s key concerns about the third-country
processing arrangements?

The differential treatment of asylum seekers based on their mode of
arrival

The Commission has long argued against a two-tiered approach to processing
asylum seekers’ claims for protection. In the past, the Commission was highly critical
of the different approach taken to asylum seekers who arrived at offshore excised
places, usually by boat, and those who arrived on the Australian mainland, typically
by air. In October 2011, the Commission welcomed the return to a single system of
processing claims for asylum under the provisions of the Migration Act.*®

The third country processing arrangements again establish differential treatment of

asylum seekers depending on their place and means of arrival. As noted above, the
Commission is concerned that the current arrangements will likely lead to breaches
of Australia’s international obligations.

In particular, article 31 of the Refugees Convention prohibits States Parties from
penalising asylum seekers on account of their unlawful entry when they are coming
directly from a territory where their life or freedom was threatened.*® It has been held
that any treatment of such persons that is ‘less favourable than that accorded to
others’ and is ‘imposed on account of illegal entry’ is a penalty within the meaning of
article 31 ‘unless objectively justifiable on administrative grounds’.*” Australia’s
differential treatment of asylum seekers based on their place and method of arrival
arguably breaches this obligation, as well as the right to equality and non-
discrimination before the law in article 26 of the ICCPR.*

In addition, the CRC affirms the right of child asylum seekers and refugees to receive
appropriate protection and assistance.” Atrticle 2 of the CRC requires States Parties
to ensure that all children enjoy their right to protection ‘without discrimination of any
kind’.*®

12
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The detention of asylum seekers who are liable for transfer to a
third country

Following the recent amendments, the Migration Act now requires the detention of
people who arrive unauthorised and are in excised offshore places. Asylum seekers
awaiting transfer to a third country are currently held in closed immigration detention
facilities either on Christmas Island or on the mainland. The Commission considers
that restrictive detention of people awaiting transfer to a third country may be
arbitrary, in breach of Australia’s obligations under article 9 of the ICCPR and article
37(b) of the CRC.*" In addition, the Commission considers that the mandatory
detention of children breaches the requirement of the CRC that children are detained
only as a measure of last resort and for the shortest appropriate period of time.

The Commission understands that families with children and unaccompanied minors
are being detained in the Lilac and Aqua compounds of the North-West Point
Immigration Detention Centre, these compounds having been declared ‘Alternative
Places of Detention’. In the Commission’s view, the classification of these
compounds as Alternative Places of Detention is misleading and inappropriate. Both
compounds look and feel like immigration detention centres, and in practice they
have been operated as such whenever they have been used since 2010. The
Commission believes that the detention of families and unaccompanied minors in
these environments undermines the Australian Government’s statement that children
and their family members will not be detained in immigration detention centres.

The Commission is also concerned that many of the people who are liable for
transfer to a third country, including children, may face prolonged periods of
detention in closed facilities. There are more people liable for third-country transfer
than there are current or projected places available in Nauru and Papua New
Guinea. It is likely that many of those currently in detention will ultimately have their
protection claims processed in Australia. However, they may face lengthy periods in
detention prior to the processing of their claims. The fact that detention is prolonged
may contribute to a finding that it is arbitrary.

Pre- and post-transfer risk and vulnerability assessment
procedures

The Commission considers that there should be an appropriate pre-transfer risk and
vulnerability assessment process, to ensure that people with particular vulnerabilities
are not placed into a situation where their rights are likely to be breached in a third
country.

On 13 October 2012 the Department of Immigration and Citizenship posted pre-
transfer assessment guidelines to its website,* along with guidelines for the exercise
of Ministerial discretion under s198AE of the Migration Act to exempt a person or

persons from transfer to a designated ‘regional processing country’.*®

In order to protect against the breach of a person’s human rights, pre-transfer
assessment procedures should include a thorough assessment of the non-
refoulement obligations owed by Australia to each individual under the Refugees
Convention, ICCPR, CAT and CRC. The Commission has serious concerns that the
published guidelines do not provide the necessary guidance to ensure that a robust

13
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assessment is made of any protection claims that may be raised against the
processing country. Counter to internationally established processes for the
assessment of claims for protection, they indicate that ‘assurances given by the RPC’
should be taken into account in assessing a claim for protection against this country.
In addition, the guidelines do not indicate that the person making the assessment
should have any appropriate training to consider protection claims, nor does it give
any guidance as to the circumstances in which advice should be sought from an
suitably experienced officer.>

The pre-transfer assessments do appear to include procedures to identify vulnerable
individuals, including unaccompanied minors, families with children, pregnant
women, people with serious health or mental health issues, and survivors of torture
and trauma. This consideration is undertaken as part of an assessment as to whether
it is ‘reasonably practical’ to take a person to a ‘regional processing country’. The
Minister has asked that cases are referred to him for consideration of his power to
exempt people from transfer to a third country, where it is not reasonably practical to
take a person to a regional processing country now or in the foreseeable future (for
example as a consequence of physical or mental impairments that are permanent
and acute).®

The Minister has also asked that cases are referred to him for consideration of his
exemption power in circumstances where:

e a person has made a credible claim that his life or freedom would be
threatened or he would be subject to ‘torture, cruel, inhumane or degrading
treatment or punishment, arbitrary deprivation of life or the imposition of the
death penalty’ in the regional processing country

e an assessment has been made that it would be in the best interests of an
unaccompanied minor to remain in Australia

e a person has a spouse/partner, father, mother or child in Australia who will not
be taken to a ‘regional processing country’ with the offshore entry person.®

The Commission believes that transfer should not proceed if a pre-transfer
assessment identifies an unacceptable risk that a person’s human rights would be
breached as a consequence of transfer to a third country; if people have a particular
vulnerability that cannot be adequately managed in a third country; or if transfer
would lead to separation from immediate family. Where pre-transfer risk
assessments indicate that it is not appropriate for people to be transferred to a third
country, those people should have their claims for protection processed in Australia,
expeditiously.

The Commission also believes that a vulnerability assessment process should
operate in countries to which asylum seekers have been transferred, to enable their
return to Australia if their specific vulnerability cannot be adequately managed in the
third country. The Commission has also requested a copy of any post-transfer
vulnerability assessment tools and awaits provision of these documents.
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The detention of asylum seekers in third countries

The Commission is concerned that the human rights of people transferred to third
countries may be breached, especially if they are subject to detention in those
countries.

The Commission is aware that the Australian Government has said that asylum
seekers will not be detained on Nauru. However, despite this assurance, it appears
that as of mid-November, asylum seekers transferred to Nauru have been largely
confined to the facility in which they are being held. There is no clear time-frame as
to when they will be granted freedom of movement.

Furthermore, the Commission considers that, even if asylum seekers have freedom
of movement around Nauru, the conditions under which people transferred to third
countries are held could be characterised as deprivation of liberty amounting to
detention.

The Human Rights Committee has observed that ‘detention’ is not to be narrowly
understood, and that article 9 applies to all forms of detention or deprivations of
liberty, whether they are criminal, civil, immigration, health, or vagrancy related.> The
distinction between measures which constitute a ‘deprivation of’ liberty, as opposed
to a ‘restriction upon’ liberty, is one of degree or intensity, and not one of nature or
substance. Nor does it depend in any way upon the labeling of something as
‘detention’. Rather, it will depend upon criteria such as the type, duration, effects and
manner of implementation of the measure in question.®

The Commission considers that the circumstances in which people are held on
Nauru might be characterised as detention if, for example, people are subject to a
legal requirement that they must live in a particular processing centre; if they are
confined to the processing centres for certain periods each day; if they are only
permitted to leave for certain periods of time; if they have no control over their
accommodation; or if they are subject to supervision and monitoring by security
guards.

If asylum seekers transferred to third countries spend long periods of time held in
circumstances which can be characterised as detention, this will likely lead to
breaches of article 9(1) of the ICCPR and, where children are involved, article 37(b)
of the CRC.

Refugee status determination processes on Nauru

As noted above, Australia is prohibited under article 33(1) of the Refugees
Convention from expelling or returning refugees to territories where their lives or
freedom would be threatened on the basis of their race, religion, nationality,
membership of a particular social group or political opinion. Australia has further and
broader non-refoulement obligations under the ICCPR, CRC and CAT,* which
prevent the removal of anyone from Australia to a country where they are in danger
of death, torture or other mistreatment including arbitrary detention.®

The transfer of asylum seekers to a third country creates a situation in which
Australia’s non-refoulement obligations apply to any potential removal of the
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transferred persons from that third country. In other words, Australia is placing itself
in a position in which it relies on third countries to comply with the non-refoulement
obligations that are in fact owed to asylum seekers by Australia.

Nauru has given undertakings that it will respect the principle of non-refoulement and
that it will make an assessment, or permit an assessment to be made, of whether a
person who is transferred meets the definition of a refugee as set out in the Refugees
Convention.*

However, the Commission notes that the office of the UNCHR has expressed
concern about whether Nauru will be able to provide appropriate safeguards. The
UNHCR observes that in Nauru, ‘there is no domestic legal framework, nor is there
any experience or expertise to undertake the tasks of processing and protecting
refuges on the scale and complexity of the arrangements under consideration in

Nauru’.®?

While the Refugees Convention Act 2012 has since been certified by the Nauruan
Parliament, and an announcement has been made that the processing of claims for
asylum will be undertaken under Nauruan law, a number of matters relating to the
timing and procedures relating to the determination of asylum seekers’ claims remain
unclear.® For instance, it is not known when the assessment of asylum seekers’
claims will commence, nor the extent of legal assistance that will be provided to
them, nor whether the process will include a complementary protection assessment
or an adequate approach to determining whether a person is stateless.

In the absence of this information, the Commission shares the concerns of the
UNHCR that the processing of refugee claims may contain inadequate safeguards,
leading to a risk that refugees will be returned to a situation where their life or
freedom may be threatened.

The potential for family separation

The ICCPR and CRC both provide that everyone has the right to freedom from
interference with their family.* In addition, article 10(1) of the CRC specifically states
that ‘applications by a child or his or her parents to enter or leave a State Party for
the purpose of family reunification shall be dealt with ... in a positive, humane and
expeditious manner’.

If asylum seekers who are transferred to a third country already have family
members in Australia, they may face potentially indefinite separation from those
family members, and Australia could be in breach of its obligation to protect the right
to freedom from interference with family.

In addition, if the application of the ‘no advantage’ principle to children, including
unaccompanied children, may lead to long periods of time before they are able to
make applications for family reunification, this may result in breaches of the
obligations contained in article 10(1) of the CRC.
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The situation of unaccompanied children

The recent amendments to the Migration Act place beyond doubt the Minister for
Immigration and Citizenship’s authority to transfer unaccompanied children to third
countries for processing of their claims for protection. This is despite the fact that
prior to such transfer, he is their legal guardian and obliged under international law to
treat their best interests as a primary consideration in all decisions concerning them.

The Commission considers that despite the fact that the transfer of unaccompanied
children seeking asylum to a third country is lawful under Australian law, it is likely to
breach Australia’s international human rights obligations. Owing to the particular
vulnerabilities of unaccompanied children, the CRC recognises that they are entitled
to special protection and assistance from the State.®® Additionally, as noted above,
the CRC requires a child’s best interests to be a primary consideration in any
decision involving them.® For a range of reasons, it is difficult to see how, in the vast
majority of cases, transferring unaccompanied children to a third country for
processing of their claims for asylum could be in their best interests.

Additionally, the Commission has concerns regarding the arrangements for the care
and custody of children transferred under the arrangement. As noted above, the
Minister ceases to be the guardian of children who are taken from Australia to a
regional processing country pursuant to the Migration Act. It is unclear what
arrangements have been made for the guardianship of any unaccompanied children
transferred to a third country.

Conditions on Nauru

People forcibly removed to third countries, particularly if they can be characterised as
being in detention, face the possibility of breaches of other human rights.

People deprived of their liberty must be treated with humanity and with respect for
the dignity of the human person. The Commission is concerned that aspects of the
conditions in third countries, specifically the existing conditions in Nauru, may lead to
breaches of this right. Detaining asylum seekers in a camp that is not yet completed,
where they must live in tents for a prolonged period of time raises real questions
about compliance with the obligation to treat people with respect for the dignity of the
human person.

In addition, the conditions of detention may lead to breaches of other rights, such as
rights to an adequate level of health care and to appropriate recreation and
education, especially in the case of children.

Duration of stay in a third country

The Commission holds serious concerns about the length of time that asylum
seekers and refugees could potentially have to stay in a third country to which they
have been sent for the processing of their claims for protection.

The Australian Government has stated that it will implement the principle of ‘no
advantage’ set out in the report of the Expert Panel on Asylum Seekers — namely, the
idea that asylum seekers who come to Australia by boat will gain no benefit through
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doing so rather than waiting elsewhere to have their claims assessed and a durable
solution provided if they are found to be refugees.®” The UNHCR has expressed
serious concern about the basis of such a principle, explaining that there is no
‘average’ time for resettlement.®

The Commission is concerned that the consequence of the application of the ‘no
advantage’ principle for some asylum seekers and recognised refugees might be
very long periods of time in detention in third countries, which might amount to
arbitrary detention.

The impact that long-term detention had on the physical and mental health of asylum
seekers who were detained in Nauru and Papua New Guinea when these facilities
were last used is well documented.®® The Commission is extremely concerned that
the long-term detention of asylum seekers in third countries could once again
detrimentally affect their physical and mental health.
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