SUBMISSION TO :
HUMAN RIGHTS & EQUAL OPPORTUNITY

COMMISSION

FROM:
(name withheld)
DATE:
29 JANUARY 2008

I refer to the application (the Application) by the Queensland and Western Australian Taxi Councils (the Applicants) for an exemption from the operation of ss.5, 6 and 24 of the Disability Discrimination Act (DDA) as far as they relate to Part 1.2 of Schedule 1 of Standards for Accessible Transport 2002 (the Standards).

I have a copy of your Notice dated 14 December 2007 and thank you for the opportunity to participate in the process of considering this Application.

I am a quadriplegic, confined to a wheelchair, and am one of many physically disabled people trying to live independently in the community (which I do with the support of qualified carers)..

I use Multi Purpose Taxis (MPT’s) sometimes daily but at least 4-5 times a week, as this is the only way I can travel independently within the community.  They are an essential service to me.  I cannot access a bus, or a train without the assistance of a carer, but I can travel in a MPT by myself to wherever I like.  MPT’s give me an independence I would not otherwise have.

As a regular user of MPT’s I believe that I am in a position to comment on and object to the Application

GENERAL

1.
There are more than 7000 people in Perth with wheelchairs and scooters who currently rely on MPT’s as their major form of transport to get to work, hospital or the shops, to enjoy social engagements and to take part in everyday activities that otherwise would be out of their reach.  With the ageing population this figure is likely to increase.  There are currently (at January 07) 13,000 subsidised MPT trips in Perth each month.  (Facts obtained from Department of Planning & Infrastructure Website).  The Department of Planning and Infrastructure (DPI) is the department responsible for taxis in Western Australia. MPT’S currently make up about 6.5% of the Perth taxi fleet (www.dip.wa.gov.au/taxis/15181.asp)
2.
The MPT’S are fitted with hydraulic lifts, enabling passengers in wheelchairs and scooters to be loaded directly into the taxi, where they are secured and transported to their destination.  When MPT’S are not required for wheelchair work they can be quickly reconfigured to enable them to transport individuals or groups of five, or more, passengers.  This versatility assists the taxi fleet in busy periods (refer Taxi Council website: tcwa.com.au/servtaxisservvec)

RESPONSE TIMES FOR CALL OUT OF MPT’s

3.
The current response times for MPT’S vary greatly, some arriving within 30 minutes of placing a call, but more often I am waiting up to 2 hours a MPT to arrive.  This has on many occasions resulted in me not being able to keep a scheduled medical appointment, or waiting outside a hospital, doctors surgery or shopping centre in all weathers for 1-2 hours (often in the dark) for a MPT to arrive, or after an evening out waiting up to 3 hours for a taxi to arrive to take me home. On many occasions this has resulted in me arriving home much later than scheduled to find that my carer has been and gone and I have no one to assist me into bed (carers’ schedules are arranged 24-48 hours in advance).

COST

4.
There is also a cost to me each time I call for a MPT.  There is the cost of the initial call (often waiting up to 5 minutes for an operator to answer) and the cost of, sometimes, 3-4 further calls to follow up regarding delays and to ascertain if a MPT driver has taken the job.  It should be remembered that when a disabled person uses a MPT there are at least 2 trips involved; one journey from home and one return journey back to home.  I can lose 4 hours of my day waiting for taxis, and it costs me in additional telephone charges.

ACTIONS BY GOVERNMENT

5.  The DPI is well aware of the delays being experienced by wheelchair passengers and has, over the last few years, taken steps to minimise these delays.  Some of these steps are:-

(a). In May 2005 the Disability Standards for Accessible Public Transport 2002 were prepared and included, amongst other provisions, a target date for compliance by 31 December 2007.  The compliance imposed on MPT radio networks and co-operatives a condition that “response times for accessible vehicles are to be the same as for other taxis”, and the target date for compliance was 31 December 2007.  

(b). During the period from May 2005 to 31 December 2007 the DPI took various steps to address this response time problem to assist the relevant parties with compliance of the Standards.   

(c). In 2005 the DPI commissioned Market Equity to prepare a report on MPT Industry Issues.  A detailed report on “Qualitative Research with Drivers and Owner-Drivers” was issued in August 2005. As a result of the recommendations contained in this Report, the DPI made a commitment to improve MPT services.  It has implemented an $8million MPT incentive package which includes -

· A $10 fuel/lifting subsidy to combat taxi costs and improve disability services

· A MPT buyback scheme to drive down costs of operators and improve service to customers 

· A MPT cadetship scheme to attract more operators, including training assistance of up to $1500.  (As at 30/6/07 30 cadets had completed the scheme and were on the road)

· A $15000 vehicle modification grant to help meet the cost of modifying a vehicle for wheelchair accessibility

· A $700 vehicle equipment grant to pay for the installation of an additional taxi meter that can be read by passengers in wheelchairs

· Half price MPT plate lease fees for 6 months for new entrants (worth $1300 per lease)

(d)  A taxi users subsidy scheme (TUSS) is also in place.

(e)  Each quarter a Taxi Industry Service Standards Report is issued which details the service improvement initiatives that have been made in that quarter.  (This report is available on the DPI website).  

(f) The DPI also appointed Swan Taxi Cooperative and Black & White Taxis as MPT Co-ordinators.  The appointment of Swan Taxis and Black & White Taxis as MPT Co-ordinators was for an initial period of 2 years (expiring in October 2007, with an option to extend to a maximum of 5 years).   I understand that the renewal of this appointment is currently being negotiated. (The appointment of two MPT Co-ordinators is intended to provide choice for MPT customers and MPT operators) 

(g) It should be noted that the DPI requires MPT operators to give priority to the transport of customers travelling in their wheelchair or scooter.  There are penalties and fines imposed by the DPI for breaching this condition (www.dpi.wa.gov.au/talkingtaxis).

6.  From the above, it is apparent that the DPI has and is continuing to implement measures to enable the conditions of the Standards to be met.  

ACTIONS TAKEN BY OTHERS

7.  In November 2007 People with Disabilities (W.A) petitioned the WA State Government on the need for a “universally accessible taxi service” (refer to www:pwdwa.org for a copy of this petition) “to enable people with disabilities to safely travel when and where they choose, as improving the booking process and availability of taxis would provide a dignified, equitable and independent service available to all taxi users”.   

8.
I would request the Commission to enquire what steps the Applicants made during the same period of time to comply with the Standards.  It is obvious that considerable time and effort has been expended on the Application by the Applicants which is a complex document.  What time has been spent by them in attempting to comply with the Standards? 

COMMENTS 

9.  I have read the relevant sections of the DDA, the Disability Standards for Accessible Public Transport (the Standards) and the Application.  In respect to the Application, I would like to make the following comments:

Item 14:


The Applicants state that requiring response times to be the same as for non-wheelchair accessible taxis “has the potential to create real practical difficulties for taxi booking companies”.

I, and every other wheelchair person already have real, practical difficulties with the existing system.  If this is downgraded in any way, those difficulties will only increase.

Examples of some real, practical difficulties encountered by me are –

· Inability to gain employment as there is no certainty that I could attend work at the appointed time with any regularity.

· Having to retire from State duties playing wheelchair rugby as I can no longer guarantee that I can attend training at the scheduled time.

· Missing specialist medical appointments.

· Having to sleep in my wheelchair at night because my carer has been and gone before I have arrived home, much later than the scheduled time due to no taxis arriving.

· Being late, or missing altogether, dinner, social engagements etc.
Currently it is impossible to determine with any certainty whether a taxi will arrive at or about the booked time.  This, of course, impacts on my ability to plan my life with some degree of independence.
Item  18.

In respect to this item, I would ask –

· What consultations by the Taxi Councils have been undertaken with “people with a disability”?  I am not aware of any.

· What measures are proposed “to minimise or reduce any hardship which may occur to people with a disability”?

· Is the proposed exemption “in the public interest”?

· Is the proposed exemption “consistent with the objects of the DDA?  

· Do any “persons or bodies other than the applicants support the application”?  

Item 30.  

The Applicant states that “there are many people with disabilities who find the typical wheelchair accessible taxi vehicle unsuitable or decidedly less desirable to meet their travel needs.  For example, a typical wheelchair accessible taxi has bench seats, has less noise insulation and the cabin is, among other this, elevated”.  

I would point out that the Taxi Council of Western Australia on its website (www.tcwa.com.au/servtaxiservvec.html) refers to a “smaller fleet of ‘special’ taxis, including (in addition to the MPT’S) -
“102 x Peak Period Restricted Taxis (these ‘van-type’ taxis are capable of carrying up to 6-8 passengers”
These ‘van-type’ taxis are very similar (without the hydraulic lift) to MPT’s and are currently being used by taxi customers at peak periods.  I am unaware of any reluctance by the public to using these taxis and, therefore, question the Applicants’ statement in this regard.
Item 36. 

I would dispute the statement that taxi booking companies have taken “reasonable steps to avoid/reduce/eliminate discrimination” and would like to see details of these “reasonable steps”.
I invite anyone to put themselves in my position for 1 week and see for themselves what it is like to be totally dependent upon a taxi company providing the essential service of a MPT, and to be kept waiting for hours to either get somewhere or to return home (at all times of the day and in all weathers).
Item 56.

It is interesting that in this section, the Applicants acknowledge that the “exemption sought is a substantial one with some implications for some people with physical disabilities who require the services of wheelchair accessible taxis”.  However, in the remainder of the Application, the Applicants go to great lengths to try to minimise this substantial impact.  The exemption sought is either a substantial one or it is not.
9.  The Application by the Applicants relies heavily on the Affidavit of Blair Davies.  However, having read through both documents (Application and Affidavit) there is very little in his Affidavit which is different, or adds to, the content of the Application.

10.  I would also like to point out that Mr Kevin Foley, the Chairman of the Taxi Council of Western Australia, is the CEO of Swan Taxis and, as such, has a vested interest in the outcome of the Application; i.e., he is not an independent party.  The majority of the MPT fleet in Western Australia is affiliated with Black & White Taxis.

11. It would seem that the Applicants only concerns are the practical difficulties the DDA imposes upon them and the possibility that they may be held responsible in some way for the late arrival of a MPT, as the granting of the exemption is clearly not in the public interest.  The “interest of the public” must include the interest of both physically able and disabled people.

12. The Applicants state that the requirement regarding response times for MPT’s to be the same as for non-wheelchair accessible taxis “has the potential to create real practical difficulties for taxi booking companies” as “the responsibility for complying with that requirement is upon taxi booking companies ……. who “do not control the number of MPT’s within their affiliated fleet”.  Clearly the Applicants are concerned regarding their responsibility for complying with the Standards.

In this regard, I would like to refer you to Ball v Silver top Taxi Service (15 December 2004) in which the Court found that the taxi booking company was not liable for the delay in that instance. The following are quotes from that Court case.

“87. One of the main thrusts of Silver Top's argument was that it is unable to compel taxi operators to accept or prioritise a booking. The fact of the matter is, however, that for the reasons explained by (name) it elects not to compel taxi operators to accept or prioritise bookings. That is so because it has chosen not to make the compliance by a taxi operator with the terms of his licence a real and enforceable condition of his affiliation with the depot. 

88. Generally speaking, Silver Top has within its depot affiliated drivers who have one of two sorts of licences -- a licence for a WAT or a licence for a standard taxi. One licence has a requirement that priority be given to passengers in wheelchairs. The other has no such requirement. It follows that Silver Top's election to turn a blind eye (as it were) to the non-compliance by WAT operators with the terms of  licences can only work to the detriment of those potential hirers who have no alternative but to use a WAT. It has no adverse impact on potential hirers who are without such a disability and are able to travel in either WATs or standard taxis. Indeed, it means that more taxis are likely to be available to them than might otherwise be the case.”(WAT’s are defined as “wheelchair accessible taxis”)

89. (name) submitted that Silver Top's failure to have in place or introduce and implement a disciplinary policy which appropriately penalises WAT operators who fail or refuse to comply with the terms of their licences (by failing or refusing to give priority to hirers in wheelchairs) does not -- in all the circumstances of the present case -- amount to direct or indirect discrimination within the terms of the DDA. I accept that that submission is correct in law for the reasons set out above. In my view, however, Silver T should take steps to introduce and enforce such a policy as a matter of urgency”). (http://www.austlii.edu.au/au/cases/cth/FMCA/2004/967.htmlop)
SUMMARY

I 
The taxi booking companies need to compel taxi operators to accept or prioritise bookings through fleet management.   In this way they can comply with the provisions of the Standards.

The Western Australian Department of Transport has stated that “if there are sufficient taxis in the taxi fleet in order to meet the needs of people with disabilities then the way to improve service is through fleet management”. (www.hreoc.gov.au/disability_rights-enquiries/taxi/wadot.doc).  It should be noted that the requirements under the DDA and the Standards refer only to booked services and not to taxis on ranks or hailed and, thus in principle, allows the taxi industry and regulators to comply by appropriate management of fleets.  Fleet management by the taxi booking companies has become easier with the introduction of GPS in the majority of the taxi fleet, thereby allowing the taxi booking company to monitor the whereabouts of each of its fleet at any time.  

“The majority of the Swan Tax fleet are fitted with GPS.  GPS enables the taxi company to track the exact location of the taxi s in the fleet.  This in turn, enhances service and safety” (reference Taxi Council of WA Website).

II.  
The granting of this Application could not possibly be “consistent with the objects of the DDA”. These objects (set out in section 3 of the DDA) are: 

· to eliminate, as far as possible, discrimination against persons on the ground of disability (in certain areas); 

· to ensure, as far as practicable, that persons with disabilities have the same rights to equality before the law as the rest of the community; and 

· to promote recognition and acceptance within the community of the principle that persons with disabilities have the same fundamental rights as the rest of the community 
III.    There is already provision in the Standards for them to be reviewed every 5 years (refer to Part 34 of the Standards)

“34.1
Timetable for review



(1)
The Minister for Transport and Regional Services, in consultation with the Attorney-General, is to:



(a)
review the efficiency and effectiveness of these Standards within 5 years after they take effect; and



(b)
carry out a subsequent review every 5 years after the initial review.



(2)
The review must include:



(a)
whether discrimination has been removed, as far as possible, according to the requirements for compliance set out in Schedule 1; and,



(b)
any necessary amendments to these Standards.”

IV
   I would suggest that the Applicants, in the knowledge that at the end of the first 5 years they will have an opportunity to participate in that review process, take steps to implement the measures which are available to them to enable them to comply with the Standards.  One of the measures available to them is that they can elect to compel taxi operators to accept or prioritise bookings a condition of the driver’s affiliation with the depot.  The DPI imposed a requirement (when appointing Swan Taxis and Black & White Taxis as MPT co-ordinators) that “MPT taxis are required to give priority to the transport of customers travelling in their wheelchair or scooter” (refer DPI Website – “Talking Taxis”).    Why is this currently not being enforced?

V  If this Application for exemption is granted, how will that improve the response times for wheelchair accessible taxis?  I do not believe that the Applicants in their Application have demonstrated any real way this exemption would reduce the waiting time for MPT’s, which is an essential requirement.
VI  What measures have already been implemented or planned by the Applicant to achieve the objects of the DDA and to comply with the Standards by the due date of 31 December?   Is there any action they have taken other than preparing this Application?
VII 
In closing, I believe that the Application is both inappropriate and unreasonable, and that there are compelling reasons for not granting the requested exemption.  I request the Commission to carefully consider these compelling reasons before making a decision.
In the event that the Commission decides to grant the requested exemption, I would suggest that –

it only be granted to the small taxi companies in regional areas who only have a small fleet (in some cases 1 or 2 MPT’s), or

in the event that it is granted in the metropolitan area, that it is granted for a trial period of 1 year and that at the end of that time a detailed report is compiled and published on the impact the exemption has had on wheelchair passengers.

