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Introduction
Background to the Cairns Community Legal Centre Inc (‘the Centre’)

The Cairns Community Legal Centre Inc (the Centre) is a not for profit community organisation.  The Centre, which has been operating since approximately 1991, is funded by Commonwealth and State governments. 

The Centre provides legal services for the benefit of socially and financially disadvantaged members of the community. The objects of the Centre include provision of free and accessible legal services; and development of self-help strategies.

The Centre includes a Disability Discrimination Legal Service (DDLS). 
The DDLS is a specialist service that covers a geographic area South to Sarina (near Mackay), out to the Northern Territory border and North to the Torres Strait Islands.  It provides legal work in the area of disability discrimination.  

Activities undertaken by the DDLS include:

· Legal advice, referrals, information;

· Casework;

· Community legal education; and 

· Law reform work.
Our interest in the consultation
We assisted a group of Deaf clients with their complaint to the Anti-Discrimination Commission Queensland regarding the lack of open captioning at cinemas in Cairns.  That complaint was successfully resolved with a commitment to install open caption equipment at a Cairns cinema by 30 June 2010.
The roll-out schedule proposed for equipment installation at additional locations closely follows the Schedule in the applicants’ formal application for temporary exemption, though the timing in the Schedule is markedly longer than originally proposed.

We note from one submission already posted on the Commission’s website, that a significant number of the Deaf community in Townsville are campaigning to have open caption equipment installed in a Townsville cinema.  Townsville is not listed in the current Schedule.  If the exemption is allowed, those members will have to wait another three years before the cinema chains will even consider their request, and an additional indeterminate time for a future roll-out of further installations across the nation.
Observations

Application

Though it was not stated in the application, we understand that the application is for exemption from the effects of section 24 of the Disability Discrimination Act 1992 (DDA) which is quite broad ranging.  If the Australian Human Rights Commission (the Commission) decides to grant the exemption (with conditions) it should only relate to open captioning and audio description.
In our view, even that restriction would be insufficient because patrons at any cinema which is already providing open captioning could not lodge a complaint about the level of service offered to the Deaf community.  Currently, only one new film per week is screened with open captions at three sessions.  Meanwhile, the applicants are otherwise screening more than 30 different films at multiple sessions.
Proposed expansion

We note that in original negotiations with Deaf Australia Inc (DAI) and Deafness Forum of Australia (DFA), the applicants had proposed that the increase in locations from 10 to 35 by 30 June 2011 be agreed upon, confirmed and ‘frozen’ for the next 10 years.  They further stated their ‘very strong’ feelings that a total of 35 locations will ‘more than service any potential demand for open caption viewership’.  The applicants even requested DAI and DFA to ‘act to discourage complaints for a period of 10 years’.
We note that in April 2009 DAI and DFA agreed to the locations and rollout schedule, but would only support an application to the Commission for a temporary exemption for the duration of the rollout.  

The proposed rollout required Phase 1 in the Schedule to have been completed by 30 September 2009 and Phase 2 by 31 December 2009 (before the Commission can make a determination with respect to this exemption application).  We note that Phase 9 is now at least 15 months behind that proposed in the original offer by the applicants (based on the very optimistic projection that the Commission may grant the exemption with effect of 1 January 2010).
We trust that the schedule of installations has not been stalled until, and not contingent upon the applicants obtaining a positive outcome to their application.
Though we do not have exact figures, we would expect that the number of patrons which require audio description are far less than those requiring open captioning. 

Therefore, we do not support delaying upgrades for open caption equipment for 23 locations because of upgrades for audio description in 12 existing cinemas, at least two of which should have been provided with such equipment at installation.  The upgrades for audio description should not impact on the schedule for open caption installations offered by the applicants in March 2009 and accepted by peak bodies representing the Deaf community.
Review of ‘current’ program

We note that the applicants commit to review the current program in consultation with representatives from key stakeholders.  This does not include a commitment to actually continue the expansion.  A consultation does not mean that action will be taken.

In light of the applicants’ very strong feelings’ regarding potential demand, and their original wish to have the total of 35 locations ‘frozen’ for 10 years, we are not hopeful that any review would result in further installations in the foreseeable future.

In our view even a condition such as was imposed by the Commission on the five free to air television stations to consult with deafness organisations ‘in order to review possibilities for further increases in captioning at the expiry of the exemption period, and to report to the Commission on the results of that review’ six months prior to that expiry date, would not ensure that the applicants would continue with a further rollout.
Significant investment
Nearly all recent release films have open caption and audio description as a standard format and therefore are capable of being screened at every location.
Independent cinemas
In the 17 months since the announcement on 25 June 2008 by the Minister for Health and Aging that the Federal Government would commit $350,000 in a one-off project to install open caption and audio description equipment in 12 independent cinemas across Australia, all have been installed and are operating.

Applicants’ installations
In the eight years since 2001, the applicants have managed to install open caption equipment in 12 locations to date.  The current application relates to a plan for another 23 locations over the next 21/2 years, giving a final coverage of 28% of locations.  
New technology
We note that in the recent past (within the last 12 months), the applicants have installed new screens and stereoscopic projection systems to screen 3D versions of a limited number of films in at least 71 of their 125 locations (56% of locations), with current plans to increase that number further.

To date, the applicants have already provided 3D capability in double the number of locations which they propose to provide with open captioning three years from now.

We ask the Commission to request from the applicants information on:

· number of locations which have been upgraded to screen 3D movies

· percentage of current release movies released in 3D format

· average cost per cinema for the 3D upgrades

It would appear to us that the applicants’ proposed open caption rollout (quite limited when compared to the 3D rollout) is based purely on commercial decisions, and does not advance the objects of the DDA.  
Action Plan

Given that the applicants currently provide open captioning at less than 10% of their locations, the remaining 90% are in breach of the DDA requirements.
Rather than seeking a temporary exemption from the operation of the DDA (while they increase coverage to 28% of locations) we prefer that the applicants submit an Action Plan which provides a program to achieve the objects of the DDA across all locations.  

Is the exemption necessary?

The bulk of current locations (90%) are in breach of the DDA in the applicants’ provision of services and facilities to cinema patrons.

Though not stated in the application, the applicants’ reference to ‘significant investment of capital outlay, resources and administrative time’ for the scheduled rollout implies that requiring any additional installations would cause unjustifiable hardship.

The Commission does not grant exemptions to allow continued discrimination on the basis that overcoming the discrimination would cause such unjustifiable hardship.

A preferred alternative is for the applicants to develop and register an Action Plan as suggested above.  Such an Action Plan can then be considered by the Commission in determining if the defence of unjustifiable hardship applies to any new complaints.
Is granting an exemption consistent with objects of DDA?
In light of the fact that open caption coverage would only increase from less than 10% to 28% of locations over 21/2 years with no concrete plans for continued expansion, we are of the view that this does not eliminate discrimination ‘as far as possible’, nor does it ensure ‘as far as practicable’ that persons with severe to profound hearing loss have the same rights as the rest of the community.  
Our position is strongly supported by the applicants’ demonstrated ability to rapidly upgrade a significant, growing number of cinemas for 3D screenings (with current coverage already at least 56%).  

It is obvious that far more extensive coverage of open captioning can be achieved than is proposed in the applicants’ Schedule.
The remaining 72% (of locations which are not scheduled for upgrade) is too large a proportion which would remain in breach of the DDA, and no program has been put forward to diminish that level of discrimination.  In our view, it would be unreasonable to allow such an application.

We would support an exemption for those locations which are already scheduled for upgrades, as complaints from patrons at those locations would not speed up the installations, and may in fact disrupt the schedule.
We are of the view therefore that granting the exemption as requested would not be consistent with the objects of the DDA.

Is it appropriate to grant an exemption subject to terms and conditions?
Based on reasons stated above, we recommend that the Commission does not grant the exemption.  We prefer the applicants to develop and register an Action Plan for overcoming discrimination (not just that related to lack of open captioning) at all locations.  

However, if the Commission decides to grant the applicants’ exemption application, we recommend that the following conditions are imposed:

1. the exemption should only apply in relation to lack of open captioning at those locations already scheduled for upgrades, as identified in the applicants’ Schedule;

2. the term of the exemption should expire on 30 June 2011, consistent with the schedule of open caption installations as provided by the applicants to DFA and DAI in March 2009; 

3. the applicants are to immediately enter into meaningful negotiations with representative bodies (such as DAI and DFA), to develop a program for further upgrades with a target of 56% coverage by 30 June 2013, and 75% by 30 June 2014.
4. the applicants are to report to the Commission on the outcome of those negotiations by 31 December 2010; and
5. the applicants are to develop an Action Plan which addresses all forms of discrimination (including inferior levels of service, lack of captioning and physical access to cinemas) for registering with the Commission.

Conclusion

We are of the view that the application for exemption does not sufficiently further the objects of the DDA and therefore should not be granted.

If however, the Commission decides to grant the exemption, we recommend that the conditions listed above are imposed.
We commend our submission for your consideration.  If you have any queries, please contact Sue Tomasich of our office.
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