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What is your experience?

The questions in this section will help you to share your experiences and knowledge of the criminal justice system for people with disability who need communication supports or who have complex and multiple support needs. 
You don’t have to answer all these questions if they are not relevant to you. 
Questions

1. What are the biggest barriers for you or other people with disability in the criminal justice system?

As our clients have been fortunate and have not been imprisoned I have experience only with the initial stages of legal matters up to and including presenting at court. I have found the biggest barriers for people with disability in the criminal justice system is at the police interview stage as they are sometimes not interviewed in a way that takes in their opinion. If a community member alleges something against the person with a disability, and often the community member is much more articulate, then the person with the disability is not heard. People with a cognitive disability need the questions to be open as well as providing some prompts to discuss the situation so that it is relevant and makes sense. If they are asked closed questions then their view point will not be taken into account. The complex questions may also be difficult to answer accurately as it may not make sense to the person unless explained simply. This barrier relates to barrier two which you have summarised on page 5.
Those living in the community need also to understand that there is a responsibility to get on with others peacefully. As there is usually a power differential some community members feel there is no reason why they should try to get on but rather isolate the ‘trouble maker’. As the police aim to keep the peace then they will also isolate that person. In one situation Joe, a person with an cognitive disability, was having problems with his neighbours and the neighbours applied for an AVO against Joe. The magistrate referred them to mediation. Joe and the neighbours went to the mediation but the neighbours left after a short while and were not interested in trying to sort out the problem. The neighbours favoured the court approach which would make Joe change his behaviour rather than it being a compromise where everyone tried to make some changes. This would only occur where there is significant power differential and where the legal system would favour the person in the stronger position such as in cases of the applicants of AVO’s. Joe would not be aware of AVO’s let alone the process in obtaining one against his neighbours. If it was not for our intervention Joe’s tenancy may have been lost as again the landlord was trying to keep the peace by isolating and excluding Joe, instead of implementing justice. The neighbours went to the landlord and complained and said they were applying for an AVO on Joe and this was enough for the landlord to decide it was Joe who was in the wrong even before the court had delivered a decision. The landlord threatened Joe that he would need to move out and we needed to implement a concerted effort at this time for Joe to maintain his rights.  This indicates the systemic issues in society, reminiscent of the schoolyard where no one is responsible for their own actions, but they call on a higher power to sort it out. Whoever is in the strongest position and most articulate will probably come off the winner. This barrier relates negative attitudes presented in barrier three summarised on page 5 of this paper. The move within legislature and policies for people with disabilities to live in the community needs to be supported through an understanding across communities as well as policies and strategies implemented in the legal system particularly in relation to AVO’s.   

Colleagues have found insufficient support in the community for people with mental health issues and a lack of treatment available. They have also highlighted a lack of understanding of what the issue is so that they may possibly reoffend. There may be a time lag between the offence and the consequences which increases this lack of understanding. 
2. What could be done to remove these barriers and help people with disability in the criminal justice system?

There is the Intellectual Disability Right Service (IDRS) that is available for the police to call upon when interviewing a person with a cognitive disability but the police do not seem to call this number very often even though it is available 24 hours 7 days per week. If there was more education and accountability in the police force to have the IDRS available when interviewing then this may alleviate this problem. It is not always initially obvious that someone has a cognitive disability but once this has been identified then I think the police should stop the interview until an IDRS or other appropriate representative is available.  

If the matter is complex it would be beneficial for a solicitor to apply for Legal Aid for the person and present their case through each court appearance rather than having different legal representatives at different times. This can provide a more in depth knowledge and consistency which would provide reassurance for the person with a disability and relieve the anxiety associated with any court appearance.

Education and rules put in place that mediation is a responsibility of anyone applying for an AVO, except in the case of risk of physical harm, to ensure that all parties are heard and there is an attempt to get along with others in the community. I think all people need to make an effort to get along and it should not just be up to one person to change. There is usually a background to the frustration that is being expressed through communication patterns therefore explore the background issues and this will lead to personal development for all and capacity building within the community.    

Colleagues would like to see restorative justice so that those impacted can be provided with mediation.

We would also like to see more comprehensive support for people with mental health issues around managing their lives with treatment and daily living. This could be provided through a more integrated outreach program that assists with maintaining independent living as well as facilitating appropriate treatment. 
3. Can you provide information about support that has helped you or other people with disability to participate in the criminal justice system? 

The XXX Accommodation Outreach Program (Acop), which I manage, provides effective support for people with a disability when participating in the criminal justice system by: engaging a lawyer; assisting with filling out the Legal Aid documentation; providing and securing support letters from relevant people; supporting attendance at the court hearings; supporting clients to attend the police station; reassuring clients; and, seeking the truth.
The Intellectual Disability Rights Service has a 24 hour contact number to support people with a disability when being interviewed with clients as well as supporting clients at court appearances.  

4. Please tell us about any time that you or another person with disability experienced barriers to justice.

In my opinion  when people with a disability are armed with the right information and support for their court appearance as well as being represented by a solicitor, there are no more barriers to injustice than what applies to people generally. The main injustice is when there is a lack of understanding to complex issues so that the subject is not explored sufficiently, but with the right support the allegations can be made clear to the person and the background to the incident can be informed to the magistrate. 

I have always found magistrates to be fair when delivering their verdict when all the information is presented. I think if someone was not actively collating the necessary information this would not always be the case. I have not found solicitors to actively sought the required information but rather identify what information needs to be collected. So the person with a disability does need someone in the role of seeking and attaining the information such as letters, making and supporting attendance at appointments for counselling, organising reports for the court and other documentation. The IDRS being of benefit at police and court appearances is limited in their role of acquiring the required information.     

The one area that may differ is for people residing in institutions, the barriers in these cases are much more significant. Hopefully through reports such as    Victorian Mental Illness Awareness Council (VMIAC) report these areas will be addressed.
5. Do you have any other thoughts, ideas or comments you would like to make about people with disability and the criminal justice system? 

I would like to comment regarding the first paragraph in section 3 on page 4 when discussing the barriers to the justice system. As far as I can see you have stated every group of people except white males that are not being treated equally and not having their rights protected. This statement does not make sense as being equal to whom, if it is the majority then having your rights protected and being equal may be opposing factors. If you wrote being treated equally to white males then this would probably make sense but then your agenda would be more blatant and open to criticism. I think justice is what most people want so perhaps you should stop isolating one section of society such as white males if you want to fully support human rights. I cannot see how by isolating areas of society you are doing your job properly; your actions and words may be contributing to radical elements feeling justified in persecuting this section of the community, especially in these days when terrorism is so prevalent particularly overseas.  
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